—

Equalit
Cgahﬁox

Equal to the Task?

Investigative powers and effective
SYF2NOSYSyid 2F GKS WY{

7y

An Equality Coalition, research repodanuary 2018




Equal to the TaskkMBARGOED 31 January 2018

Glossary
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Investigation

An ECNI Investigation undertaken on foot of a complaint (alsg
1y26y Fa WLI NI 3INILIK mMnQ Ay D

aholyyAGAL 7

Investigation

An ECNI Investigation undertaken without a complaint at the
AYAGALFGA@GS 2F GKS 9/bL ot fa
investigation)

CAJ Committee on the Administration of Justice

CEDAW UN Convention on the Elimination of All Forms of Discriminati
againg Women

CLC | KA RNBYQa [l o [ SYGNB

DDA Disability Discrimination Act

DUP Democratic Unionist Party

ECHR European Convention on Human Rights

ECNI Equality Commission for Northern Ireland

EQIA Equality Impact Assessment

FETO Fair Employment an@ireatment (NI) Order 1998

NICCY Northern Ireland Commissioner for Children and Young Peop

PPR Participation and Practice in Rights

Schedule 9 Schedule 9 of the Northern Ireland Act 1998, containing the
provisions for the enforcement of the equality duties.

SDIC Statutory Duty Investigations Committee (of the ECNI)

SDLP Social Democratic and Labour Party

Section 75 Section 75 of the Northerireland Act 1998, containing the
equality duty

TEO / OFMdFM The Executive Office (formerly Office of the First and deputy R

Minister)

Equality Coalition C&onveners Patricia McKeown (Regional Secretary, UNISON) and

Daniel Holder (Deputyirector, CAJ) at discussion seminar on research
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Foreword Equality Coalition C&onveners

In the decades that preceded the Good Friday Agreement (GFA) one of the few areas of
reform that led to relative success was the enactment and application ofdédiimination
laws in the labour market. Significant inroads were made into long standing inequalities
through the pursuance of 'fair employment' and améx discrimination polies, whose
statutes established the enforcement agencies which were, alotigatiers, merged into

the Equality Commission following the GR&y to the success of both the Fair Employment
Commission and the Equal Opportunities Commisgiere that they were not afraid to use
their enforcement powers when needed to ensure compliance with the law, even in much
more dangerous and uncertain times than we see today.

The GFA led to the introduction of the 'Section 75' statutory duty on designatblicp

authorities to promote equality of opportunity across nine protected grounds. This replaced
the 'PAFT' (Policy Appraisal and Fair Treatment) initiative. A key difference between Section
75 and PAFT is that unlike #57 2 { dpyeddca¥sbrBectiorbiis legally binding and
enforceable. This is not just through the potential for judicial review, but primarily through
the powers of investigation vested in the Equality Commission that can be instigated on the
foot of an admissible complaint, or at the@missiord own initiative.

However, almost two decades on from the GFA it is the view of the Equality Coalition that,
notwithstanding some good practice, the Section 75 duties are regularly flouted to the
extent the duties are currently ineffective ink@olicy areas. The Equality Commission itself
also concurs there are currently significant patterns of non compliance with the Section 75
duties.However  is also notable that there are few complaints and little proactive
enforcement in relation to theluties, with only a small number of investigations having
been completed, and it is this issue that this research further scopes out and examines.

Equality Coalition members have put considerable efforts in over many years through direct
engagement with pblic authorities in an attempt to remedy patterns of non compliance,

but we have as a Coalition reached the view that this can only be addressed by robust
enforcement of the duties, by the Commission and ultimately the Secretary of State and the
Courts. Whilst we note the concerns of the current Equality Commission that the process of
investigation with public authorities is by its nature adversarial, we consider this as part and
parcel of the role of being an enforcement agency, and see little alterntatiegaforcement

if the duties are to reach their full potential.

This research was therefore initiated by the Equality Coalition and conducted throughout
2017 to provide an overview of the current application and impact of the enforcement
powers of the Setion 75 duties. This research was timed to inform the ongoing review of
effectiveness by the Equality Commission of their duties. It also coincides with the launch of
a new three year Equality Duty Enforcement Project within CAJ. This will employ a
coordnator to work with the broader Equality Coalition to assist and build capacity within
civil society to challenge necompliance with the duties. We hope this project will help
bolster the role of civil society and directly affected persons in engagingawphcation of

the duties.

The Equality Coalition commends the recommendations of this report t&@In relation
to their review of the use of their own powers of investigation and enforcement.

CoConvenerdatricia McKeown, UNISON & Dantdblder, CAJ
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Pictures of Coalition
members and others in
attendance at a discussion
seminar on this research as
part of the Human Rights
Festival in December 2017,
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Background and Introduction

The law

The Belfast/Good Friday Agreement provided for a statutory equality duty legislated for as
Section 7%f the Northern Ireland Act 1998. Schedule 9 of the same Act makes provision for
enforcement of the duties. This includes the adoption of Equality Schemes by designated
public authorities. Paragraphs 10 and 11 of the Schedule vest powers of investigaten
Equality Commission for Northern Ireland (ECNI). Investigations must focus on alleged
breaches of equality schemes and can take place on foot of an admissible complaint by a
directly affected person (who must have first complained to the public @utthitself) or at

GKS /2YYAadaAirzyQa 26y AYAGALFIGAGS® { K2dZ R Ll

have breached their scheme, the Commission can make recommendations to the public
authority in question and if it considers that they have not beemplied with in a
reasonable time the Commission may refer the matter to the Secretary of State who has
powers to give directions to the public authority in question.

The Equality Coalition and the equality duty

The Equality Coalition, emnvened by UNISON and CAJ, is the umbrella representative
body for the equality sector, composed of NGOs and trade unions from all &etigon 75
categories and beyond. The Coalition successfully campaigned for the intadotthe
statutory equality duty, which was provided for in the Belfast/Good Friday Agreement.

The Coalition regards the equality duty as a key safeguard within the peace agreements.

However, notwithstanding significant pockets of good practice it lenta strategic

concern of the Equality Coalition for some time that 8ection 7%quality duty is being
regularly flaunted by many public authorities. This has come into sharp focus in relation to
austerity policy decisions over cuts in recent yearth watterns of key public authorities:

1 Not conducting screening at all on policy decisions with significant equalities impacts;

1 Conducting equality screening or impact assessments in an inadequate manner with the
purpose or effect of disguising adverse aois;

1 Misunderstanding the nature of the equality schemes obligations in general.

lY2y3 (KS 1S@& LRAydGa SYSNHAYy3I FTNRY GKS 91| dz

conference in October 2015 was that there was:

1 A concerning pattern emerging whereby wrgpolicy decisions on social security or
public sector cuts are studiously avoiding proper equality prodfiggality Impact
Assessments (EQIAS) require the consideration of alternativeepalibere proposed
policies will negatively impact on equalifyhere is no exemption for austerity.

1 The permanent disappearance of up to 20,000 public sector jobs and the services they
LINE A RS dzy RSNJ G KS Wx2tdzy Gl N2 9EAG { OKSYS
EQIA. Some public authorities have alretdyen the view that there will be no equality
impacts regardless of who applies and who is selected, even if the VES exacerbates the
unemployment differential, unequal pay or leads to the under representation of other
equality groups in the workforce;

Q
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Codition members have worked over many years with public authorities to attempt to
remedy the above and related issues. This has included the submission of thousands of
consultation responses and thousands of faadace meetings. There is still however

imh G SR O2YLEAFYOS yR I NA&]l GKIG 188 OAgA| &

The Coalition has collectively come to the view that many of the above issues can only be
addressed by robust enforcement of the duties through powers vested in@hd Bnd
ultimately the Secretary of State and courts. On commencing the research a number of
issues had been priglentified by Coalition members in relation to enforcement powers:

NEBflFdA@Ste ayvylrtft ydzYoSNAR 2F WTFAf dzNB (2

T rStFGiABSte aYFEE ydzYo SNEBE -LAT (MY BRSAOT ATy AR

take place and tend to be larggeale and time consuming, with significant delays;

1 many significantly strategic breaches of schemes are not being investigated and
patterns of norcompliance g recurring;

1 a sense that ECNI, whilst recognising patterns ofcmmpliance, do not consider
more proactive enforcement as a remedy;

The Coalition therefore decided to undertake research into the enforcement dsdution
75duties. The timing of this relates to the above matters but also with the purpose of
seeking to influence the ongoing formal effectiveness review ofSibetion 75uties by the
ECNI.

Terms of Reference of the research:

G¢2 2OSNIBASE GKBLIH QILI A Sy R/ NID SSBSighiT® LI2 & S’\rlgl

a0F ddzi2Ne Sljdz2t f Adé RdziASaz FyR (42 YIS
Specifically the research seeks to:
1 Set out the evolving scope of the enforcement powers contained whtiedule 9 and
corresponding powers elsewhere in the UK and Ireland;

1 Examine relevant case law in NI and the corresponding duties elsewhere in the UK and
Ireland;

1 Overview the level and patterns of complaints to public authorities and recurring
patterns of noacompliancewith Equality schemes;

h@SNIDAS¢g Hi KNS I dxkChak aititivédnvestigatiorpowers by the ECNI;

Overview the patterns and precedents of ECNI investigations;

= =2 =A =4

Make reommendations on improving the effectiveness of the operation of the
enforcement powers;

There are three main strata of the methodology. The first was -tb@sled research involving
an examination of relevant written materials obtained online or througkeBom of

O
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Information requests. The second strand was a number of oral evidence hearings with
Equality Coalition member groups, where a panel consisting of the CoalitiQo@eners

and other persons heard member group experience of patterns of compl@aneen
compliance with equality schemes and of challenging failures to comply with the duty. A
third strand involved engagement with the ECNI through a number of meetings and written
requests for information. Preliminary findings from the report were praed at a meeting

with a number of Commissioners and senior managers in summer Z8&7ECNI also
provided comments on a draft of this repoth December 2017 the Equality Coalition
organised a discussion seminar on a final draft of this report asopéine Human Rights
Festival. The report was presented and a formal response was given to the report by the
Chief Commissioner of the ECNI, Dr Michael Wardlow, followed by audience discussion. This
seminar has informed a final version of this report. We grateful for the engagement of

the ECNI and many Coalition members with this resedrca.views in this repodre those

of the Equality Coalition.

Equ2]
(()(\\\\'

Dr Michael Wardlow, Chief Commissioner, ECNI speaking at the discussion seminar on the
research,December 2017.

YIncluding: Case law from NI, GB and Ireland, and analysis thereof; Previous reviews of the ECNI powers and
proposals for change, current ECNI investigative procedures; Information on compliance with schemes and
complaints to pubic authorities, quarterlgi®ening reports and annual reports from selected public

authorities during the 2012016 mandate, selected EQIAs and complaints to public authorities; Commission
WL NJ I NI LK Mn FYyR MMQ LYy@SadAaaldAirzya aidhsdpbdditadT / 2 LB S 3
by member groups; Minutes of Statutory Duty Investigations Committee;
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Chapterl: Nature of the duties and Equality Scheme
enforcement

1.1 The Section 78uties
Strand 1 of the 1998 Belfast/Good Friday Agreement envisaged:

An Equality Commission to monitor a statutory obligation to promote equality of
opportunity in specified areas and parity of esteem between the two main
communities and to investigate individual complaints against public bodies...

¢KS WwA3aKGaz {FFS3dzZa NRa&a yR 9ljdzrftAde 2F hl
provided, subject to ongoing consultation (the Partnerships for Equality White Paper), that:

...the British Government intends, as a particular priority, to create a &igtu

obligation on public authorities in Northern Ireland to carry out all their functions

with due regard to the need to promote equality of opportunity in relation to

religion and political opinion; gender; race; disability; age; marital status;

dependans; and sexual orientation. Public bodies would be required to draw up
statutory schemes showing how they would implement this obligation. Such
schemes would cover arrangements for policy appraisal, including an assessment of
impact on relevant categoriepublic consultation, public access to information and
services, monitoring and timetables.

The main implementation legislation for the Agreemerihe Northern Ireland Act 1998
legislated to introduce this statutory equality duty in the following terms

Section 75

(1) A public authority shall in carrying out its functions relating to Northern Ireland
have due regard to the need to promote equality of opportunity

(a)between persons of different religious belief, political opinion, racial group, age,
marital status or sexual orientation;

(b) between men and women generally;

(c) between persons with a disability and persons withant)

(d) between persons with dependants and persons without.

The Section 75 duties apply to designated public authorities in Northern Ireland with some
SEOSLIiAz2y&as Yz2al yz2iloféex adOkzz2ta | yR 1Se@
oversight of theSection 75uty is set out in Schedule 9 of the legislation, where the
Commission is placed under a duty to keep the effectiveness of the duty under review and
provide advice to public authorities in relation to tBection 75luties.

The same Act also set up tB€NI as an amalgamation of four predecessor equality bodies
whose functions it assumed. This included the ECNI taking on functions under anti
discrimination statutes which (separately from Section 75) place duties on the Commission

JLJ2Z2
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itself to promote equatiy of opportunity across their protected groundhere is yet to be
single equality legislation in Northern Ireland.

Strand 1 of the Agreement committed the UK to a second limb of the statutory duty on

WL NRGe 2F SadSSY oSig Stowevel, tiS disapp@aredywhanythe O 2

legislation was brought forwardlinstead the Northern Ireland Office (NIO) inserted a
d4SO02yR fAYO lFa F Rdzieé G2 LINRY2(GS w3I22R NBf
categories. Following concerns from Trade Usiand human rights NGOs that an

undefined good relations duty risked being used to undermine the equality duty itself

(through challenging equality initiatives on the grounds that they were politically

contentious) the good relations duty was made suboatknand hence compimentary to

its equality counterpart:

(2) Without prejudice to its obligations under subsection (1), a public authority shall
in carrying out its functions relating to Northern Ireland have regard to the
desirability of promoting goodetations between persons of different religious

belief, political opinion or racial group.

¢tKS wlOS wSflriA2ya 6b2NIKSNY LNBfFYyRO hNRS
on local government to promote both equality of opportunity and gooldtiens between
LISNBE2ya 2F WRAT TS NBoeiminhkd (dlawful racINBcdphif@ation. This &
duty is to be carried out without prejudice to the other duties under the same legislation.
The Disability Discrimination Act 1995 (DDApPfithg amendment in 2006 also contains a
W322R NBflIiA2yaQ GeéeL)S Rdzie O2RATFTASR Fa |

G266 NRa RA&lIO0fSR LISNE2YaAaQ YR WSyO2dzNF 23S 10 N

1.2 The Schedule 9 enforcemerggime

The enforcement powers over the statutory duties are also contained in Schedule 9 of the
Northern Ireland Act 1998 y 1 A Gf SR W9ljdzZ- t AGeyY 9y F2NOSYSy{

The $hedule sets out that designatguliblic authorities have to develop and submit an
WoljdzZ ft AGe {OKSYSQ G2 GKS 9/bL ¢KAOK 0UKS /7
of State® The Equality Schemes must conform to any form or content guidelines the ECNI
AdadzSa gAGK (GKS {SONBGIFNE 27F { {luihéwdiie | LILINE
public authority proposes to fulfil the Section 75 duties in general but must in particular
include the following arrangements as to how the public authority will:

2 For examplesee Art. 54 of the Sex Discrimination (Northern Ireland) Order 1976, in relation to the duties of
the predecessor Equal Opportunities Commission whicluded the promotion of equality of opportunity as
well as working towards the ending of discrimination.

31 adkddzi2NE WLI NRGE 2F SaitSSYQ Rdziésx F2N¥dzZ I GSR | 4
ethos of both main communities, witlut prejudice to other minorities, was subsequently recommended by

the NI Human Rights Commission for incorporation in the Bill of Rights for Northern Ireland. This however has
not been legislated for.

4 Article 76, Race Relations (Northern Ireland) Od#97.

5 Section 49A Disability Discrimination Act 1995 (inserted (N.l.) (1.1.2007) by The Disability Discrimination
(Northern Ireland) Order 2006 (S.l. 2006/312 (N.I. 1)).

8 Separate arrangements apply for UK government departments.

Yd
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There are also the following further dutiasising from Equality Schemes:

T

assess compliance with the Section 75 duties and how and who it will consult on
matters relevant to the duty;

assess and consult on the likely impact of policies (or proposed policies) on equality
of opportunity;

Y2YAU2N I ye Wi R@SoNkhsSpromdfiadlof@qualitysfF L2t A O
opportunity;

publish the results of such equality impact assessments and monitoring of policies on
equality;
train staff;

ensure public access to its information and services.

When publishing results of impact assessments on equality, the public authority
must state the aims of the policy and give details of any consideration of:

(a) measures which might mitigate any adverse impact of that pofiaye
promotion of equality of opportunity; and

(b) alternative policies which might better achieve the promotion of equality of
opportunity.

LY YIF1Ay3 LRftAOe RSOA&aAzya | Lzt AO | dz
the assessment and consultation on the impact of the policy on equality of
opportunity;

Y I

Summary of minimum enforceable duties:

In accordance with Schedule 9 a public authority must include in Hwgiality Scheme as a
minimum, arrangements for the matters below. By virtue of inclusion in the Scheme such

and investigations.

GGSNEX 6gKSNB y20 O2YLXASR gA0GKZI Oly @K

In relation to the statutory dués (i.e. both the equality duty and the good relations duty):
1: Training staff and ensuring access to information and services;

2: Assessing compliance with and consulting on matters relating to both duties.

In relation to the equality of opportunityriib of the duty only:

3: Undertaking an impact assessment on the policy in relation to equality of opportunit
4: Consulting on this impact assessment on equality of opportunity (and publishing it);
5: Monitoring any adverse impact on equality of opfority (and publishing the results);
6

: When publishing either of the above state consideration given to: a) mitigating
measures and b) alternative policies in relation to equality of opportunity;

7: To take into account the above impact assessmentsaurality of opportunity, and the
consultation on same when taking policy decisions.

10
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MPo ¢KS SYF2NOSYSYyd ONRGSNAIFY WTF AL Q

In practice the enforcement regime vestaadthe ECNB powers of investigation is built

ZN X

FNRPdzyR GKS y20A2Yy 2F GKS LlzotAO0 ldziK2NRG& Qa

the seven matters enumerated above must be included in an Equality Scheme non
compliance with any one of them can be enforced as an actionable breach of Equality
Scheme. However, under this formulation any other commitment in the Equality Scheme
GKIFIG A& y2d FTRKSNBR (G2 Oly I|f a2 ’dtsmédasS & dzd
that anything else committed to in the scheme outside of the mandatory elements (e.g. we
will adopt an equality action plan within six months) could, in theory, be subject to
enforcement action if not complied with.

Whilst Schedule 9 in itsérety provides for the enforcement of duties, in practice once a
scheme is adopted the mechanism within it to redress non compliance is through
complaints and investigations by the ECNI. This is hence the focus of this report and the
investigation provi®ns will be referred to throughout the report as the enforcement
mechanism.

In relation to assessing compliance with the statutory dupiesseEquality Schemes do
contain a commitment from the public authority that they will comply with the duties
themselves. This is often contained in paragraph 1.3 of schemes in the form of a general
aGrasSYSyid GKFG GKS Lzt AO lFdziK2NRGe Aa WOz
obligations. This assists in allowing what could be referred tosabstantivebreach of the
duties (i.e. not paying due regard to the equality of opportunity duty, or not paying regard
to the good relations duty) being the subject of a failure to comply complaint. In this vein
failure to comply with other elements of the mandatory degiabove could be characterised
asprocedurabreaches of the statutory duties (e.g. failure to consult, failure to impact
FaasSaa SGO00® ¢CKA& F2NXNdzZ FGA2Yy 2F Wadzmaidl yi
in the Courts in théeill caseand willbe used in this report. Whilst complegiven as the

duties themselves can be characterised as duties of process rather than oytitaioes

help differentiate both between matters that are purely procedutalg. a complaint that

there was no screeningn a technical policy that really has no equality implications; and
matters which do have significant equalities impacts. Whilst such issues can emerge in the
F2NXIFE LINRPOSaa 2F LRtAOE FLIINI AAFE GKS | dzd
policieswhich refer to a particularaurse of action taken by the public authority. The first
ECNI investigation to deal with the question of general breaches of the statutory duties per
se is that ofPaul Butler v Lisburn Courinil2009. In this instance Mr Bat, a Sinn Féin
councillor on the council, had instigated a complaidtsren investigation after the Mayor

of the Council had set fire to an % hight bonfire beacon with Mr Butl&@ election posters

Y'Y

AL

on it. The ECNI investigation centres on whatithkebe (2 | a4 (GKS Wadz aidl

TAquestionaros& 2t f 2gAy 3 GKS | LIIINBGFE 2F (GKS t{bLQa 9Ildz f

Woljdzr t AGeY 5AOSNEAGE WRVWD2PReWSt A OK3YS RENFSSBR 8
recommended model format for a scheme, but it contained adl &hove listed mandatory elements of an

Equality Scheme and thus met the legislative requirements for a scheme, and accordingly was approved by the
ECNI. Howevethere was then significant ambiguity as to which sections of the document constituted the

Eqe t Ad& {OKSYS o6FlyR KSyOS O2df R 08 &doad80d (2 WFIA
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propriety of the Mayo® action and provides some guidance as to what the Commission
would consider as a general breach of the duties:

This is the first occasion the Commission has authorised investigatiotoafi@aint

based on alleged infringement of the general s. 75 duties. The view has been that
Schedule 9 is designed to allow the Equality Commission to investigate complaints
that specific commitments contained in approved Equality Schemes have been
breacheal, for example in relation to screening and EQiestigation based purely

on alleged infringement of the general statement of and commitment to the

statutory duties contained in an approved Equality Scheme is however appropriate

if the public authorityis potentially acting in an extreme or clearly unacceptable
manner, for example if it acted in an overtly sexist, racist, homophobic or sectarian
way. At face value a Mayor publicly burning a representation of a political adversary
appears extreme, and asminimum should have been explained by the Council. On
GKS olaira 2F GKS FfttSardAazya YIRS o6& fF
RSt 6gAGK (GKS adzmaidl yiAodS AaadzsS 2F (KS
complaint was raised with it, the Camission took the view that investigation of the

al @2NRa NR{S Ay (GKS YFGGSNI g1a ySSRSR |
| 2dzy OAf Qa O2YYAGYSy&i G2 GKS adl Gdzi2NEB H

This appears to allude to the position put forward®@gunsein a 2006 judicialeview that
remedies by the courts be available fubstantiverather thanprocedurabreaches of the

(s}

LIN

dzii

duties? Commentary on thisefersii 2 Wadzo aidl yiAl £t Q o0NBIF OKSa 2F -

YSFEYAYy3 daaAiiddz GA2ya ¢KSNB | yodpporudity orbasl | O d
relations, rather than, for example, situations where there has been a failure to consult on a
LINE LJ2 & S R THelabove Destigation however signals the BOMsition that it can

also use its powersf investigatiorto deal with substantive breaches of the general Section

75 duties.

The precise content of equality schemes is shaped both by the mandatory elements of the
legislation but also by the recommendations of the ECNI through their statutory function to
offerF ROGAOS G2 Lzt AO FdziK2NAGASE 2y (KS Rdzi
power to issue any guidelines on the form and content of Equality Schemes. The
Commission issued a Guide to the Statutory Duties in 2000, and revised Guides in 2005 and
2010. In the 2010 Guide to Public Authorities on the Duties three chapters were approved
08 UKS {SONBUGINEB 2F {GFGS G2 O2yaidAddzisS G~
content of an Equality SchenieK I G LJdzof A O | dzi K2NAG& Qa aOKSY]

Practical guidance on Equality Impact Assessment was also issued in 2005 and is still in
F2NOSo® ! GSYLX I GS Waz2RStQ 9ljdzart AGe { OKSYS
basis of most public authority Equality Schemes.

8 ECNI Paragraph 10 Investigation Paul Butler & Lisburn City Council October 2009, Page 7 (emphasis added).
9 Seeln the Matter of an Application by Petileill for Judicial Reviej2006] NICA 5, cited in Brice Dickson and

/| 21 Ay AsdedsiBie Rékle of the Equality Commission in the Effectiveness of Section 75 of the Northern
Ireland Act 1992 6 b2 3SYOSNE HAancOX LI IS mMunod

10 As above.

12
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There are a number of sighihA Ol yi AYLIX AOFGA2ya 2F GKS 9/ b
should be structured. The most obvious example relates to the methodology to take

forward the mandatory duty of assessing impacts on equality of opportunity. The
Commission recommends a tvabageprocess:

1 Stage 1: Screening
i Stage 2: Equality Impact Assessment (EQIA)

Outside of its formal approved Guidelines the ECNI recommends that a number of questions

0S daSa4aSR Fa LINI 2F aONBSYyAy3Iod ¢KS TANE

A~ 4 A X

[a=tN

2LILI2 NI dzyAlle F2N) GK2aS T FFSOGSR o0& (GKS LIt NOe

Section 75 equality grounds. The second relates to whether there are opportunities to
better promote equality of opportunity. Under the ECNI Model Equality Scheme public
authorities make the following commitments to an EQIA further to a screening exercise if it
(in summary):

T LRSYGAFASAE I WYl 22N AYLI OG 2y 2yS 2NJ
conducted;

f LRSYUGATASE || WYAY2ND AYRI Oy 2900 3A 2 WD
be undertaken, but if ngtmitigating measures or alternative policies will be
considered;

f LRSYGiGATASa GKIFIG GKS fA1Ste AYLIOG 27F |
and no EQIA will be undertakéh.

A number & public authorities have chosen to add the aforementioned DDA questions (e.g.
re opportunities to promote positive attitudes to people with disabilities) to their screening
guestions. In such schemes the DDA duties, which will camgait and not conflictvith the
equality duty, can therefore become enforceable through a failure to comply complaint.

]

2 N

B ¥

LJZ2

a2NB O2yUNRPOSNRERAIf KIAa 06SSy G4KS 9/ bLQ& NBQ@2Y

jdzZSadAz2y 2y ( KpacktlmiEiBs inNEe tama teréhg/as @hat is provided

for in the legislation in relation to equality. This therefore can actually trigger a full EQIA and
consideration of alternative policies and mitigating measuregaod relationgrounds.

This conflicts vih the intent of the legislation to tie the impact assessment duty that must

be in Equality Schemes to the equality limb of the duty éfly.

11 ECNI Model Equality Scheme, November 2010.

12 This recommendation to trigger an EQIA on the basis of good reladtigectswas first made by the

I 2YYAaaAz2y AY wnnt yR GKSYy AyO2N1LER2NIGSR Ayid2 GKS
adoptedA y i2 WaSO2yR 3ASYSNI GA2YQ LIzt AO |dzikK2NRARG& Sljdz
have raised serious concerns that, particularly in the context of Good Relations not being defined in the NI
legislation, this has led to the obstructiofirights and equalities policies on the grounds they are politically

2
Ad

O2y(SyiliAaz2dza 6FyR KSyOS o6IFRZ Ay fl1& GSN¥ya T2N w3azz2R| NE
/' VW NBLR2NI W! ySldzr f wSftl GA 2y a ®searghRexcept insbfar gsdtfhas o S F dzNfi K S

impacted on enforcement investigations.
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1.4 The enforcement mechanism: complaints aB€NIinvestigations

The main way to trigger enforcement is Wy of raising the matter directly with the public
authority that it has failed to comply with its own equality scheme. If this does not result in

a satisfactory resolution a complaint can be lodged with the ECNI under terms set out in
Paragraph 10 of Sctlele 9 ( R KSy O0S 2F G SYNNBRESNKBERN G202 X1
addition to having complained directly to the public authority concerned and having given
them a reasonable chance to respond, to be admissible the complaint to the ECNI must be
made:

1 in writing (in practice email is accepted);
f by a person whelaims to have beeW RA NS OGf & | FFSOGSRQT
1 within 12 months of the complainant knowing of the matters alleged.

2 AGKAY 9ljdzZfAGe {OKSYSa GKIG F2ftt2e GKS 9/
whereby any consultee can trigger a review of an Equality Screening decision, through the
provision of evidence that raises concerns regarding the original decisepydvision

reads:

If a consultee, including the Equality Commissiamises a concern about a
screening decision based on supporting evidence, we will review the screening
decision.

In relation to admissible complaints the ECNI must either laundghwastigation into the
complaint or give the complainant reasons for not investigating the complaint. These

P NI AN LK MNnEB8oAVOSAaBANETIRMNERA A2y © a4 WO & ¥ iLX
this report.

Under Paragraph 11 of the Schedule E@NI can also launch an investigation on its own
initiative without requiring a complaint from a directly affected person. This is often

JHE

bL

H A

2TFAOALFEf @ NBFSNNBR (2 Fa F Wt NF3INFYLK mMmmQP A

GKAAa NBL}R NMA G GAyoSHh gy @SaGATF A2y d ¢KS al
forms of an investigation will lead to a report which will be sent to the public authority
concerned, the Secretary of State and any complainant. In the case of most public
authorities the NIAssembly is also to be sent a copy of the report. The Commission can
recommend remedial action by a public authority and if the ECNI considered such action has
not been taken in a reasonable time can refer the report to the Secretary of State who has
powers to give directions to the public authority on the matter. In practice the Commission
publishes its investigation reports on its website. Information about requests for
investigations considered but not initiated can also be found in the published mintitee

A

Y S

/I 2YYA&GaAA2YyQa W{Ol (0dzi2NE 5dzié Ly@SadaAaaliaArzya

B1n reality all investigations take place under paragraph 11 of the schedule although the complaints provisions
are within paragraph 10.

14
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1.5 TheEqualityCommission Investigations Procedure

In relation to how the ECNI exercises the level of discretion granted to it as to whether to
investigate or notywhether on the basis of an admissible complaint or on its own initiative,
FAdzZNOHKSNJ RSGIFAET A& asSd 2dzi Ay Ada Ay#SNYI f

Internal structures:

LYGSNylLrtte GKS /2YYA&daazy KGoamidsionsibl FF WLY
O2YYAGUSS SyiduAdt SR GKS W{Gl (dzi2N® 5dzie Ly
Investigations Teaf@dle is to provide advice to both potential complainants and the SDIC,
present Paragraph 10 complaints to the SDIC, and to undettakinvestigations, and

F2f{t 26 dzlJd ¢KS {5L/ GF1SaRWSODIEQA 2§l NI23T NId
Ay@SatAaardiazyaT G2 Wl aasSaa -hitkibe (Raagré&pyf Taf £ 3
investigation make recommendations to the full Commission as to whether such-Own
Initiative investigations should be authorised; and essentially to recommend to the
Commission the signing off of investigation reports and whether to refer a matter to the
Secretary of $ite. Consequently the full ECNI board will authorise witmative
investigations, formally approve investigation reports and formally decide whether to refer
a matter to the Secretary of State.

Key concepts:
The Investigation Procedure provides further interpretation of some key concepts,
including:
T LY AYGSNLNBGAYI 6KIG | WNBFaz2ylotsS LIS
: ' s R G2 I R

LJdzo t AO F dziK2NARGe G2 NBalLRyR
sufficient;

(0p))

FSNE (2 LISNB2YA
aK AT GKSNXB Aa |
T S NAidual, Zandthenée/it NB O (

> >x >
— Qy
~h ~h  —h —h

(0p))
— W = uw

No
N — \<¢—h

aft
W S N
ComplaintsRNA @Sy Ay @SadAardArzya 6wt NF INI LK wmn(
[/ KFLIISNI n 2F (GKS Ly@SaidRNGENTYyIK tvNROO SORIYNE
handled. Following a deterimation on admissibility the SDIC will make a decision as to
whether to investigate. The Investigation Procedure provides a list of reasons why the SDIC
may decide NOT to investigate a complaint. The first of these is that the complainant has
notestablis R 'y WIF NHdzZr 6fS OFasSQ (KI{G GKS 9l dz f
reasons not to investigate include (in summary):

1 The public authority has agreed to submit the matter to EQIA/or if doing an EQIA
has agreed to consult on the matter in question;

1 The wlicy is an affirmative action measure;

“9ljdz- f AG& / 2YYAaaA eeyurelunder Paragidihisilid And L1{oAS2hédule D@ the Northern
LNBflIYyR ! OG0 mMphpyQ WFydzZ NE wnmn ONBGAEASR wnanmn G2 NB
15 As above, paragraphs 2213.
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The policy is due to be reviewed, discontinued or superseded,

The nature of the complaint is such that the person affected by it will not derive any
benefit from investigation;

A better remedy is provided for nti-discrimination legislation;

The action taken by the public authority in response to the original complaint has
remedied any failure to comply with the equality scheme;

The complainant is not eoperating with Commission staff;
An investigation is aleely underway into the same matter;
Wi ye 2G0KSNJ NBftS@OlIylid O2yaARSNI A2y Qo

The Investigations Procedure sets out an internal appeals process whereby a decision by the
SDIC whether to authorise investigation can be subject to a request for review either by the
complainant or the public authority. The wording of this paragraplomsesvhat ambiguous

as at face value it could be read as only applying to admissibility when this does not appear
to be the intention or practicé®

Oown-LYAUGALFGAGS oWt I NFaANI LK mMmMQO Ay@Sadaalraa
Procedures are set out in chapter 5 as to when the Commmisgilblaunch an investigation

on its own initiative. This power allows investigations to take place where it is not possible
2NJ I LILINPLINAFGS F2NJ I LISNAR2Y (2 YSSG GKS WH
there is not a complainant. It allows¢iCommission also to address repeated or systemic

A

failings. The Investigations Procedure states that @uitiative investigationst O y 0 S
ISYSNI GSR Llz2NBfe& FTNRBY 6AGKAY 9/ bLQa 26y |
brought to its attention bynterested third partie®'¢ The procedure sets out that

Wt I NI INF LIK MmmQ gAffY

T 6S dzaSR WwWaidN)rGSaAolrftteqQ G2 GFrO1tS LRGS
AAIAYATFAOlLIyGEte 2y SldzZfAGe 2F 2LIJI2 NI dzy A

7 take into account whether is unlikely that a paragraph 10 complaint would/could
realistically be pursued (e.qg. if directly affected persons are childseai;

9 FNAaAaS FNRY QI NA2dza &a2dzNOSAY gAGKAY 9/ b
Paragraph 10 investigation or brought to attention by external parties;

Ly NBftlFOGA2y (G2 Ay@gSadAadalrdrazya FNAaAy3d FNR
the Investigdons Procedure states:

Bt | NF INI LIK nodp A G§KS 9/ bL L ga@yQrinyiseek b ieviedy gfdhe t N2 O S R dzN
I 2YYAGGS5SSQa RSOA&A2Y Ay NBaLISOG 2F 6KSGKSNI 2N y2i
ONRGSNAF &aSd 2dzi Ay tFNFIAINILK mndé |1 26SAGSNE Ay LINI
substantivereview of the SDIC decision, rather than a review as to whether the complaint was admissible (i.e.
was made in accordance with the Paragraph 10 criteria).

7 Investigations Procedure, Paragraph 1.3.

<,
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The Commission has put internal mechanisms in place to permit a regular evaluation
of such information so that all parts of the organisation have input to this process
and Commissioners can be advised of areas where the Parafjtaglscretion could

or ought to be exercisetf

The Procedure outlines that when Owmitiative investigations are proposed, the
Investigations Team will first raise the matter with the public authority and give them a
reasonable opportunity to respond, ke referring the matter to the SDIC. Referrals to the
SDIC will be based on an assessment as to whether the alleged failure to comply
WAaAIAYATFAOLIYyGfe AYLIOGaAaQ 2y SldzZtAade 2F 2L
following four questions:

1 Is the perceived failure one of substance and/or of strategic importance?

T La GKSNB LRGSYOGArf G2 NIA&AS | g1 NBSySaa
this regard?

N

Is there potential to change policies, practices and/or attitudes in public autasit

1 Is the perceived failure one that might not otherwise be pursued?

¢KS {5L/ A& (G2 O2yAARSNI AT (GKS NBFSNNIt A3Z
AYy@SAaGA3ILGA2Y® ¢KS Ly@SadAaraArAzya t Ngg OSRdz)
that if the SDIC come to the view that 1) the scheme has likely been breached and 2) the
issue is sufficiently strategic, then the SDIC must recommend investigation to the full
Commission:

If the Statutory Duty Investigations Committee concludes thatuld be

appropriate to form the required belief, and that the potential failure to comply is a
strategic matter that merits the initiation of an EG§dnerated investigation, it will
recommend authorisation of a Paragraph 11 investigatfon.

The investyation

Methodologicallythere is no difference in howdinplaintsDriven orOwn-Initiative

investigations are taken forward. Investigations are inquisitorial, and will involve meetings
as well as the disclosure of information from the public authofityere is also a provision

for a hearing before the SDIC. Investigating officers may also obtain the advice the
Commission itself has or would have given regarding the alleged failing. The procedure also
commits the Commission to publish copies of InvesidgaReports on its websité.

8 Paragraph 5.4.
9 paragraph 5.7.
20 Section 6.
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1.6 Counterpartenforcement regimes foequality duties elsewhere in the UK
and Ireland

There are also public sector equality duties in Great Britain and the Republic of Ireland with
their own compliance regimes. The case law for all jurisdictions is considered in the next
chapter.

Equality Act 2010

Single equality legislation was passed/Mgstminster for Great Britain (GB) in 2010 across
eight protected equality groundsin the form of the Equality Act 2010. Section 149
O2y il Aya I WLHzof A0 aSOG2N) Sljdz f AGe RdzieQod |¢K
that public authorities haveuk regard to the need to:
1 Eliminate discrimination, harassment, victimisation etc.
1 Advance equality of opportunity;

1 Foster good relations.

The GB duty further codifies the concepts within it, which is particularly helpful in relation to
the goodrelations limb of the duty given this concept, unlike the others, is not one that

RANBOGf@ FLIWISIFENR AY AYGSNYyFrdAz2ylf adGFyRIFINHA
Sljdzl f AGéd 2F 2LILRNIdzyAdGe GKAA ALISOADHAL & NDA Y KN
this means removing or minimising disadvantages; taking steps to meet specific needs and
encouraging participation in public life or other activity where there is under representation.
W{LISOATAO ySSRaQ SELIX A 6tihé paricularyieedsdip&sons2z & A (G 3 S

with disabilities?2

¢KS Rdzie (2 WF2alSND 3I22R NBtlFdA2ya A& RSHAY
a) tackle prejudice, b) promote understandifiy.

21 Namely: age; disability; gender reassignment; pregnancy and maternity; race; religion or belief; sex; sexual
orientation.

22149 (3)Having due regard to the need to advance equality of opportunity between persons who share a
relevant protectedcharacteristic and persons who do not share it involves having due regard, in particular, to
the need ta

(a)remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that
are connected to that characteristic;

(b)take steps to meet the needs of persons who share a relevant protected characteristic that are different
from the needs of persons who do not share it;

(c)encourage persons who share a relevant protected characteristic to participate in public lifengrather
activity in which participation by such persons is disproportionately low.

(4) The steps involved in meeting the needs of disabled persons that are different from the needs of persons
who are not disabled include, in particular, steps to takeoamt of disabled persons' disabilities.

BLy FRRAGARZ2Y G2 GKS 02y OSLIi o0SAy3a RSFAYSR 2y GKS F§
from its NI counterpart in that it extends to all the equality groups in the legislation and it wateeated
necessary to have safeguards subordinating it to other parts of the duty.

O«
[0}
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Across all its limbs it is on the face of the legislation feaitive action measures are
permitted and may be requiretf. The Public Sector Equality Duty commenced in April 2011.

In relation to enforcement of the GB duty, the powers and mechanism is entirely different
from Northern Ireland. The GB Equality and HarRaghts Commission has powers to
O2y RdzOU | & & She &xehtyoiviich brdhe mahnedin which a person has

O2YLX ASR 6AGK | Rdzié dzyRSNJ 2NJ 0 &5 Hakingli dzS 2 Jod

conducted such an assessment the GB Commissamtias powers to issue public
FdzGK2NAGASE SAGK W/ 2YLIXALFYOS b2GA0SaQ Ay N
obliging compliance with the duty or serving the public authority with notice that they must
set out the steps which they propose tdkeato comply with the duty within a specified time
period. There is no requirement to refer the matter to the Secretary of Siatxjuivalent

In the event of norcompliance the Commission can directly seek a court order.

Compliance canrelate® NS OKSa 2F (GKS W3ISYySNIf RdziASa
The GB Commission set out that the duty requires public authorities;

..[o consider at the formative stage the potential consequences of the [policy]
decision for people who share prateed characteristics and to take these
consequences into account before the decision is finalised. A public authority must
be able to show that there has been proper consideration of all three aims of the
duty within the decisiormaking proces%

¢KS ORAFWIO RdziASaQ ¢gKAOK aSd 2dzi GKS LINROSR
set out in secondary legislation and differ in England, Scotland and WateBngland the
specific duties are limited to publishing information annually to demonstrate cCiamqd

Bt

1zNJ

gAOGK GKS Rdzié FyR Lzt AO FdziK2NAGASA LJzot A &K

of the duty at least once every four years. In Scotland there are also duties to publish
progress reports and outcomes, including specific information orgdreder pay gap,
procurement, equality monitoring of employees and ministerial action lists. Regulation 5 in
{O2Gft YR K2gSOSNI Ay@2ft @dSa |y WSljdzatAade AVYL
Fdz K2NRAGASE Ydzald WeKSNB I ySR Silj2dziif KASG &S BERidShyiQ
impact of a proposed, new or revised policy against the public sector duty. In doing so the
LJdzo f AO F dziK2NARG& Ydzald WO2YyaAARSNI NBt SOFyid S
assessment in respect of the policy/praeti The assessment must also be publish#ds is
similar to the equality impact assessment process in NI, albeit in a less complex manner that
is not equality schemes based. The Welsh specific duties are also more comprehensive than

24The GB Act also contains a separate public sector duty envisaged to reducesmumic inequalities,
albeit that the 20162015 Conservativeib Dem Coalition Governmedécided not to commence this duty.

{SOGA2Y M WtdotArO BDORY2NIARDIzKY GABRIA D ARKRSHOQE 2 ORRE A RSk U

which this section applies must, when making decisions of a strategic nature about how to exercise its
functions, have due regard to the desirability of exercising them in a way that is designed to reduce the
inequalities of outcome which result from soc02y 2 YA O RA &l Ry il 3SoQ

25 Section 31 Equality Act 2006 (as amended), and the further provisions in scBeafuleat Act.

269 jdz- ft AGE YR 1dzYly wiA3daKGa /2YYAaaAirzy O6DNBILFG . NRGE
5dzie Ay 9y3IftlyRX {O20GtFyR FYR 2+fSaQ oWFydzZZ NE HAamp
2T The Equality Act 2010 (Specific Duties) Regulations 2011; The Equality Act 2010 (Statutory Duties) (Wales)
Regulations 2011; The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012.
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those in England, ahinclude provision for impact assessmefitsVhilst there is no formal
provision for complaints the GB Commission indicates that matters of compliance with the
Public Sector Equality Duty can be brought to its attention by third pattieshis sense the

LINE GAAA2Y OFy 0S -laySASlyA I BA GS\YTRE GRADENEsicdH-higbly2 v
has published criteria, which includes the severity of any breach, on which it determines its
enforcement decision’

Irish Human Rights and Equality Commission Act 2014

Section 42 of the above Act establishes a public sector equality duty requiring public bodies
to have regard to the need to:

(a) eliminate discrimination,

(b) promote equality of opportunity and tréaent of its staff and the persons to whom it
provides services, and

(c) protect the human rights of its members, staff and the persons to whom it provides
services.

In relation to specific duties on public authorities, there is a qualified requirement for public
bodies to set out in an accessible mannethiair strategic plan an assessment of human
rights and equality issues relevant to its functions and plans dastin place to address

such matters, and to report annually on progress.

The Irish Equality and Human Rights Commission, when it considers there is evidence of a
failure by a public authority to perform its functions consistently with the equality doay
invite the public body to carry out a review of its functions in relation to the duty or prepare
and implement an action plan in relation to the duty or specific failings relating to it.

In general the Commission also has powers of inquirysaiit volition or when requested
by Ministers, to investigate any public body in qualified circumstances where there are
serious violations of human rights or equality of treatment obligations, or systemic failures
to comply with such obligations. Inquisenust be necessary and appropriate and be into
matters of grave public concern. Following such inquiries the Commission has powers to
issue compliance notices.

BoljdzZl fAGE YR 1 dzYly wA 3K didetozegtafioa af the BUblio 2N Eqiality NA |
5dzie Ay 9y3IflyRYE {020t YR FYR 2FfSaQ> LI NIINIYLK mMOD
29 As above, paragraph 3.18.

%0 As above, 3.21.

31 Sections 386 of the 2014 Act.

20

b




Equal to the TaskkMBARGOED 31 January 2018

Chapter 2: Reviews, Proposed Legislative change and
case law

2.1 Official reviews of the Section 75 powers

One of the duties of the ECNI under the legislation is to keep under review the effectiveness
of Section 752 There have been a number of reviews and related reports published in
relation to this:

 EithneMcLdza Kt Ay | yTReSecBon FEqGalitNDuicAriOperational
w S @ v@uin® 1(November 2004).

1 Chris McCruddeMainstreaming Equality in Northern Ireland 192804: A Review
of the Issues Concerning the Operation of the Equality D&gation 7of the
Northern Ireland Act 19982004).

T . NAXOS 5A 0] &2 Yy Adsesdtg the2Rol of thé EqdallySGdmniission in the
Effectiveness dBection 7%f the Northern Ireland Act 1998 0 b 2 3SY 0 SNE H J

=

Equality Commissio#eeping it Effective Reviewing the EffectivenessSxdéction 75
2T GKS b2 NI KS NBhal Réphi(MoyeRibet 2008) m by Q

The ECNI committed to a further review of the effectiveness of the duties as part of the
Ay &G A acdfna Qoyparadte Plan, with a focus on the current practice of public
authorities in fulfilling the dutieg® A Working Group of Commissioners on the statutory
duties first met on the 31 May 2016 to consider a number of commissioned reports on the
dutiesnamely:

T t2ftA08 ! NO [AYAGSR | y FoecioNB5YSsréehingzanda dzf G |
Equality Impact Assessment: A Review of Recent Rrdamti€he Equality
I 2YYAaaAz2y T2 NUune2RIb)KafoNgvith siidriary yeiRion)

 Policy Arc Limited and NS YS NJ / 2 y & dzf (i Seglian&75 JcredniBghadS & |
9ljdzr ft AGe LYLIOG 'aasSaavySyady | whmeASg 2
2016)

T t NEFSaaz2NI I 1St /2yfSe ' yviolmaewde 27F

available information on the use of impact assessment in public policy formulation
and in contributing to the fulfilment of statutory duties fidre Equality Commission
F2NJ b2 NI KESMG LNBfFYRQ

The methodology of the Kremer reports invalvengagement with public authorities. There
was no engagement with civil society on the current review until the Commission attended
an Equality Coalition meeting in April 2017. Emerging findings of this research were

32 paragraph 1(a) Schedule 9 Northern Ireland Act 1998.
BAdraftoftlS LI |y Lldzof A 8 KSR T 2 NExanding the=vidende ivehgve af 2uvient G G S R
practice in public authorities of fulfilling their statutory equality and good relations duties in order to prepare

FA2NI b F2NNIFE STTSO0A ABeyConissicBaBdnBtappeaFto inve PublSheRalfinal S 3 Of

approved plan but did submit one to the Executive Office twice in 2016.
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presented to Commissioners and senstaff in July 2017. In November 2017 the
Commission published a report for consultation which presented evidence gathered in the
above reports and set forth draft recommendations and proposed actions identified for
public authorities and for the Commiss@memit relating to the Section 75 dutiésThe
following sections will examine the outworking of the above documents in relation to
enforcement.

The 2004 Operational review reports

The 2004 McLaughlRaris review of the operation of the equality dutsd been

commissioned under direct rule, as a result of commitments in the 2003 Joint Declaration of
the British and Irish Governments and incorporates as an annex the above review by
Professor Chris McCrudden. The Joint Declaration explicitly singlds®yt F 2 NOS Y Sy (i Q
being within the terms of the effectiveness review, a matter accordingly reflected in its

terms of reference?® The review covered the 199804 period of the operation of the duty.

The Equality Coalition engaged with but had significagémeations about the reviewf. The

issue of enforcement is dealt with in several paragraphs of the review report and the

authors indicate they received considerable comment on the matter, largely directed at the
guestion of the lack of sanctions for n@oempliance. The review took the position that

sanctions were not inthe Commissign IA i | yR y20 GKS woSai
argued that matters of fastracking and internal commission procedures had largely been
addressed in forthcoming guidancettte statutory duties. It did agree that the ECNI should
FR2LIG Yy WAYILdZAAAG2NALE | LIINRIF OKQ (2 O2YLXd
separation of advice from enforcement functions and recommended the Commission
consider independent research speécaily on the question of compliance and enforcement,
including the adequacy of enforcement powséfrs.

Part V of the paper by Chris McCrudden deals specifically with implementation and
SYF2NOSYSyd 2F GKS 9ljdzZ €t AGe 5 dacénpliagc& A & Yy 2 (
A0NFGS3e G GKS GAYS O2dz R 6S OKIF NI OGSNRA&S
approach rather than use of its enforcement powers, and that such an approach had proved
unsuccessful. It notes that informal resolution of complaints had begaa y A T A Ol y (i
FNBFQ NIYGKSNI GKIyYy dzaAy3a Ay@SadAadalrarazy L2g9
litigation strategy to come into play, noting that the legal enforcement route had largely
0SSy KStR Ay NBaSNIBIS A yuldby¢ sufficieitlibut that thgfe O K I G
formal methods of complaint were going to need to be resorted to. McCrudden predicts

that the Commission will at some point need to resort to targeted investigations, but does
paradoxically note a risk that public authoegi may rush through controversial decisions to
ensure implementation before investigations can be completed. McCrudden recommends

GKS /2YYAaarzy RS@OSt2L) Iy SyF2NOSYSyd adNHi

of deficient EQIAs through efficieobmplaints handling and targeted investigations, and

¥9/bL {SOGAZ2Y Tp af{ilidzi2aNB 9ljdatAde yR D22R wSt [

LINI OG A O32047. hOlG20S

35 Joint Declaration of the British and Irish Governments, 2003, paragraph 10.

36 The Equality Coalition @@onveners were part of the advisory group for the review but subsequently

resigned over aspects of the Review which the Coalition in gehadafelt should have assessed the extent of
compliance by public authorities with Section 75, and had wished for the review to be fully independent.

9 A0KYS a0 I dz3 KTha Sectibny7REqbafit\ Oty ¢ | NKEIS NI (i A @gvéniber 20845 A S ¢ Q
paragraphs 5.2329.
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that the Commission should also consider, as should civil spaiétigation strategy for
judicial review?®

The DicksofHarvey report 2006

Two years on in 2006 the assessment of effectivenetisecdtatutory duties by Brice

Dickson and Colin Harvey at the Queens University Belfast (QUB) human rights centre also
specifically examines the role of enforcement powers. This report contains a detailed
critique of the operation of the enforcement poweas the time. The assessment first notes
the relative weakness of the enforcement powers vested in the Commission in comparison
to powers under anttdiscrimination statutes? It alludes to several interviews advocating

for a much stronger enforcement sty from the Commission, the recommendations of
Professor McCrudden and also the advocacy by Professor Tom Hadden of a more proactive
approach by the Commissiohhe DicksotHarvey report examined the approach to

informal resolution of complaints noting &t in general the Commission will advise
complainants and assist drafting complaints to public authorities witteout prejudice

ol aia G2 lye RSOA&AAZ2Y 2y Lty Ay@Sadrdrdrzyd¢ ¢

procedures and is surprised that one oéthsted reasons for not granting an investigation is
GKIG GKS aylddz2NBE 2F GKS O2YLX I Ayd Aa adzOK
0SYSTAU FNRY (Ths criteyidd Gains iB thaiComngist@®current

guidance)

The report records that since the Commission started considering complaints in 2002, until
GKS GAYS 2F GKS NBLR2NI o6vnncld GKSNB KIFIR 09
considered for investigatiomine had been authorised for investigation, andther ten

were still under consideration at the time of the report. The report notes that there had

only been three Owinitiative investigations by the Commission in this time frame and was
critical of the then process for their authorisation which theiaki 2 NA O ZatharA RS NB R

O2y @2t dziSRQ® ¢KS LINRPOSaa Ay@2ft SR 2yS GSIFY A

from the public authority on the matter before taking a decision as to whether to refer it to
the Committee by way of preliminaryinvestigation report which assessed the matter on
the basis of four questioridg KA OK (G KS | dzi K2N& | NBE ONARGAOI €

38 McCrudden, Chrislainstreaming Equality in Northern Ireland 192804: A Review of the Issues Concerning

the Operation of the Equality Duty in Section 75 of the Northern Ireland Act2@®8jnEithne McLaughlin

I YR b S Ahe SeClibrNds Bquality Duty Y h LIS NI { A dlynef2, pagS§B-57Spi 12

¥C2NI SEFYLXS AG aSiéa 2dzi GKFIG a! yRSNI GKS CI ANJ 9 YL
empowered to determine that a person or entity it has investigated &théake action to promote equality of

2L NIidzyAGed ¢KS /2YYA&aaArzy Ydzad WwdzasS AdGa o0Said SyR
GKSNBE | LILINRPLINAF ST waSOdz2NB | gNARGGSY dzy RSNIQPAYH o6
the undertaking is not given or if, though given it is not complied with, the Commission must serve a notice
directing action to be taken. Such directions can include the setting of goals and timetables. If the

/I 2YYAaaAz2yQa RA NBIOihiwahiha pdriddiBonsidaréd reasonahli by the Commission, it

can apply to the Fair Employment Tribunal for an enforcement order specifying what action has to be taken

and by when. Failure to comply with any part of such an enforcement order canrrdrelemployer liable to

0S FAYSR dzLJ G2 mnnaZnnn o Asseshidy DSRok bfthe BoRality CoxiRissibrairt they” |
Effectiveness of Section 75 of the Northern Ireland ActQ998 9 lj dzk t AG& / 2YYAAaA2y I b2
40 Namely: (a) whether the perceived failure to comply with the Equality Scheme is one of substance and/or of
strategic importance, (b) whether there is potential to raise awareness of Section 75 and/or of the

/I 2YYAaaA2yQa NRBt S AryhertlBSdoteriial t ghange2politids Spracic@® andiok &tiuéeS

in public authorities, and (d) whether the perceived failure is one that might not otherwise be pursued. Cited
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authors are also critical of the difference in criteria between @uitiative and Complaint
Based investigationgln the most recent guidance these four questions are still maintained
Fad 0KS LINRPGA&AAZY (G2 RSOARS AT | MYIXNBWNI RRAaga@
Paragraph 11 investigation.

5A01a2y FyR | I NBSe& | NB ONM&CdomdissionstEitaak S WY ANY A
complete an investigation in, which is four monhR S& ONA 6 Ay 3 GKA A& | & WNE:
Fa GAY GKS AYGSNRAY GKS ffS3ISR FILAfdz2NE G2 |JO2
be impacting very adversely on individuafsooganisations who are within one or more of
0§KS 3INEPRdzLJa WLINE (“SvhilsGétopnising inessidatipis 2y nead pobé
0K2NRdzZZK Ad Aa O2yiSYyRSR GKIFG GKS YIGdSNA
to always warrant such a ptracted process.

(@]]
(00}

The report examines the ten investigations reports the Commission had then published. Five
of the seven ComplairBased investigations had held a breach of Scheme had occurred and
four had led to recommendations. In three Owmitiative investigations, a breach had been
found in one but no recommendations were made. Dickson and Harvey find the quality of
0KS Ay@SadaardArzy NB L2 NIBasedir@dstigationalitl Sofeveyi 2 G A f 3
clarify the nature of the policy which haeld to the complaint. However, they also note that
the two most strategically significant investigations of the time, into the NIO decision to
introduce ASBOs and Lisburn Coundecision to fly the Union Flag 365 days at numerous
council buildings, hadden proactively pursued by the Commission. Dickson and Harvey
conclude by noting that, whilst there was a case to be made for additional enforcement
powers, the majority of interviews in their research had taken the view that the Commission
could make usef the existing Schedule 9 enforcement powers.

The 2008 effectiveness review report
LG o1& wnny 6KSY (GKS 9/blL LlzofAaKSR I WCAWI f
75 to which the above reports fed into. Among the issues raised bgtmemission are that
their recommendations to broaden the scope of equality schemes, to for example include a
commitment to a particular action, would mean the scope for complaints and enforcement
could be widened. The Commission considered that a subse¢geeiew of effectiveness

could clarify if this approach had been successful. The Commission did not concur with the
L2aAdGAz2y (GKFG Ada LINRPOSRdAZINBa 6SNB wO2y @2t dui
lack of understanding of the legislation, andl diot propose changes to the procedures. The
/| 2YYA&daAz2y RAR K2gS@OSN) 02y Of dzRS GKIF G 62NJ |61
interventions to enforce the duties, both in terms of the time given to public authorities to
respond to complaints anche length of time taken to complete an investigatitihe
Commission also committed to:

(0h))

AY . NROS 5401 & Asgesding tRe Rol2 6f the/EqualityNIoEokiss e Effectiveness of Section

75 of the Northern Ireland Act 1998 6 b2 3SYOSNE Hnnco X LI IS mnpod

4 NR OS 5401 a2y Adsebdng theRole ¢f thé EqdEliSGomriission in the Effectiveness of Section
75 of the Northern Ireland Act 1998 6 b ®iZ2206), page 109.

2¢KS Ffft2Ay3a NBO2YYSyYyRI (i NigeyComlission Bu8 gohcludey tBaRwoikys G K S| NI
required to enhance the timeliness of Commission intervention regarding enforcement of the Section 75 duties.
The Commissionwil2 Yy AARSNJ I NI y3aS 2F AaadzsSa G2 SyadaNB Ada y i
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...a more strategic approach to monitoring compliance with the duties, and aims to
use this approach to better identify alleged breaches of schemes and use its
invesigatory powers to respond to any breaches in a more timely mafher.

The report did not propose any changes to the legislation in relation to enforcement. The
next section will however overview other initiatives to amend Section 75 and Schedule 9.

2.2 Attempted and proposed changes to the legislation

Despite a number of proposals and attempts to amend them, the text of both Section 75
and Schedule 9 remain intact in their original form insofar as they relate to enforcement.
Proposed changes have focusedasnending the number of Section 75 categories and a
number of issues relating to the good relations duty, namely: proposals to define the good
relations duty; change its relationship with the equality duty; and to directly change the
manner in which it isforceable. Attempts to amend the duties in general have been as
much about seeking to weaken the duties as they have about strengthening them. This
section provides an overview of past attempts, but also the outworkings of proposals in the
Together: Builthg a United Community (T:BUC) community relations strategy of the-2011
2015 mandate.

Amending the Section 75 categories

There have been a number of suggestions from Equality Coalition members and others to
add to the nine current Section 75 categories. One of the proposals has been the explicit
inclusion of a ground relating to soeaxonomic status, albeit arguably suchmeaerations
should already be implicit across all grounds in interpreting the duty compatibly with treaty
based human rights commitments. There have also been suggestions that other categories
be added which would be referenced in international standandsliscrimination, such as
former prisoners, HIV status, rural and urban dwellers and gender reassignment. There has
also been a concern however that opening up the legislation may lead to attempts to
remove existing Section 75 equality grounds, partidulaexual orientation.

The most recent attempt to table an amendment to Section 75 to amend the nine
categories came in 2013 during the passage through Westminster of what became the
Northern Ireland (Miscellaneous Provisions) Act 2014. A clause iregstation to allow
WLI NI RSA&AAAYIFI A2y Q 2F a2YS LIzt A0 | dziK2NRKR QA S
BBC) brought the duties within its ambit enabling the tabling of amendments. DUP MPs
tabled such an amendment which would have added two furtlaegories to Section 75,
YIYSte WPAOGAYA YR adiNBAG2NRBR 2F (GKS 02y FfAC
Both proposals appeared to relate more to broader issues around the definition of a’4tictim

Boljdz- t AGE /2YYAaaAizy W{SOGA2y T1p YSSLI®Y I AG 9FFSOI
4 The proposal to add victims of the conflict would have provided a meseictive definition of victim than

in the present definition in the Victims and Survivors NI Order 2006. The amendment supported by the DUP
YR 'ffAlLyOS g2dz R KI S SEOf dzZRSR lyeéz2yS gAGK |ye
partyNS&aLl2yaArot SQ F2NJ 4KS |00 ¢6KAOK SR (2 G4KSY o685

Fa | @AOGAY AF (GKS& ¢gSNB I @QAOGAY 2F WL ONARYAYLFE |

O
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and the application of the Armed Forces CovdriarNorthern Ireland® The amendments
were not supported.

5STAYAY3I WD22R wSftliAz2yaQ

In the absence of a definition of the concept in the Section 75 legislation, significant

O2y OSN¥ya KIFER FNA&SYy NBIINRAYI Wi ITROcladgdi S NIINS
GKS adaSaaySyida 2F LRtAOASAE O6AYyOftdzZRAY3I GKHES
AYLI OGaQ 2y WwW3I22R NBflFGA2yaQ INRdzyRa SaaSyida
undermining the purpose of both the equality and good relasialuties. The phenomenon

FNRAS F2tft26Ay3 GKS AYyO2NLIR2NI GA2Y dnifpactsKS /Db
Ffa2 0S O2yaARSNBR Ay SljdzatAade aONBSyAy3a 4Ald
around 2010. The problem was the subject of theeMa H n M Onequal R¢lation<?

research report where a range of examples are provided. Since that time there have been

further instances of perverse outcomes. This includes a screening exercise implying in one
instance (in Fermanagh and Omagh Council) that marriage equality if impiedhevhilst
LI2aAGAGBS F2NJ Sljdz- £t Ade g2dd R I ROSNERStE& | FF30i

Conversely, but equally strangely, the Department for Communities maintained that the
implementation of the bedroom tax would be good for good rela on grounds that

persons compelled to move into less favourable housing conditions may meet more persons
from the other side of the community.

The ECNI for its part disagreed with the conclusions reached in the CAJ Unequal Relations
report and stood lp its recommended methodology on the good relations limb of the duty

As a consequence of thénequal Relationseport an amendment was tabled to the
aforementioned Northern Ireland (Miscellaneous Provisions) Bill at Westminster by the
SDLP MP Mark DurkaiThis proposed amendment would have defined good relations on
the face of the legislation in the same manner as it is in the counterpart duty in Great Britain

OADPSD a 0SAY3I AY LI NLGAOdz I NI Fo2dzi Wil Ot Ay 3

wassupport for the amendment at Westminster with the Shadow Minister Stephen Pound
at aGrdAy3a GKFEG GKS NBLRNL &K2dzZ R 6S WwO2YlL
WSEGNBYSte aevYLI IKSGIAOQ G2 GKS ' YSYRYSyGo

451n the case of the latter it had beawntended by the DUP [see Hansard, public bill committee, 16 July 2013,
Jeffery Donaldson MP, column 20] and the Regimental Association of the Royal Irish Regiment that the Military
Covenant was not being applied in Northern Ireland due to Section 7S£Chk and CAJ all gave written and

oral evidence to the contrary to a Northern Ireland Affairs Committee inquiry which considered the matter.

Both organisations stated that was no conflict between Section 75 and ensuring the removal of barriers for
equality of access to services for service personnel, whilst highlighting the principles of objective need and that
that anypreferentialtreatment for soldiers in health and housing waiting lists would engage questions of

Jdzt
¢ K

indirect discrimination. The Committed ui A Y+ 1 Sf & O2y Of dZRSR GKI i ¢6KAfad WRSN

that NI equality law and particularly Section 75 was a barrier to implementation of the Armed Forces

Covenant, they had received reassurance that the NI equality framework did not creaselditional barriers

to such implementation above and beyond what would already be the case througHisatimination

legislation elsewhere inthe UK. [See2 NIi KSNY LNBflFyR ! FFFANR /2YYAGGSS:
Forces Covenant in Northern lIrel/ FEi€sEReport of Session 20413}, HC5]L The British Legion also

downplayed the suggestion of significant problems with the implementation of the Covenant and a Committee
YSYOSNI KIR F&A&1SR /! W 6KSGKSN) GKS {BYAQA2 Yl 7Ip2 A @& daSt
FaGSyGAazy G2 o0& GKS /2YYAGGSSQa 1 tfALyOS atod Ly K
mooted with the purpose of providing a rationale to criticise the equality duty.
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did not oppose the amendment in principle the matter should be best dealt with by the
devolved institutions, and the amendment was withdraffn.

LY wnmn UGKS b2NIKSNY LNBflFyR !'aaSyofteée KIFRJUK
NBfIl GA2YyaQ téddyodhe el Bidmmunity blannidgBuihdtions on local councils.
¢tKS aAyAadSNE (GKS {5[tQ&a alN] | 5dNJIFy af!
O2y GSEG 2F O2YYdzyAlGée LI YyyAyadY aoddl NB Ay
of good rdations that has been in legislation in Great Britain for a number of years under
the Equality Act 2010 as meaning across the grouping in Section 75 and as primarily being
Fo2dzi GF O1f Ay 3 LINB2dzRA OBThe Wirsteldidil fdrghér byy 3 dzy S N
seeking to place this definition on the face of the legislation. With the exception of the
Alliance Party, there was broad support from other political parties that the concept should
be defined in law. The SDLP and Sinn Féin voted for the above deftoitie placed on the
face of the legislation after the debate. The Unionist parties, whilst not opposing a definition
perset RG20F SR F2NJ Y2NB 62N] G2 6S R2yS 2y (kS
RSGFIAE SR RSOIGSQ ObLHBOI2RAGKY G NNRBS RFRAYANOA
I.
N

6!t 0 LY GKA& O2yGSEG GKS FYSYRYSyid ¥S¢t¢
W322R NBfIFGA2yaQ SEtSYSyd 2F O2YYdzyAade LI I
record. The Alliance Party also calledWwider discussion, expressing the view that they

were not convinced there was a need for a definition, but also indicating that if there was

2yS3s Al aK2dZ R 06S ONRIFRSNI (G2 Syo2vYLIl # YI JdS

y

Whilst a definition has not been therefore placed on the face of legislation in 2015 the
debate did move on when the ECNI released formal guidance to local Caumicits
provides a fresh definition of the elements of the concept of good relations. THistam
corresponds to duties under international standards, the former part drawgrowmisions
originally found in &ction 10 of the Equality Act 20@8vhich sets out the powers and
duties of the Equality and Human Rights Commission in Britain. TheniSsion had
proposed there should be a definition of good relations in statuté 2 Sy a dzZNBS  Of I NR
consistency of purpose in shaping actions and promoting good relationss y G KS O2yli S|
GKS bL 9ESOdziAa®SQa ¢v. !/ &GN} G838

G ¢ KS / 2YY Adicatddz2hgt thiré ate alnymber of elements that would be
helpful in the formulation of such a definition. Good relations could be said to exist
where there is:

1 a high level of dignity, respect and mutual understanding

1 an absence of prejudice, hatred, hiisy or harassment

1 afair level of participation in society.

The definition contained in Section 149 of the Equality Act 2010 in Great Britain is
also useful in that it provides public authorities there with direction on how they
should comply with theiduty to have due regard to the need to foster good
relations, as follows:

4 Hansard UK Parliament HC 18 Nov 20C8lumn 1020
https://publications.parliament.uk/pa/cm201314/cmhansrd/cm131118/debtext/13110@03.htm

47 Official Report (Hansard) Northern Ireland émbly Further Consideration Stage (1 April 2014).

48 Official Report (Hansard) Northern Ireland Assembly Further Consideration Stage (1 April 2014).
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(5) - Having due regard to the need to foster good relations between persons who
share a relevant protected characteristic and persons who do not share it involves
having dueregard, in particular, to the need to:

(a) tackle prejudice, and

000 LINRPY23GS “dzy RSNREGI YRAY 3£

t NA2NJ 02 GKAA LI LISNJ G§KS 9/ bTof gobdRelatiddsi This 2 NI |
working definition has been adopted into the glossary of Equalitgi®@el that follow the
9/ bL Y2RSf aO0OKSYS® ¢KS RSTAYAGAZY YR AydS9
influence the potential for equality scheme complaints on good relations grounds. For

example, if a public authority accepts that partofti£ 2 R NBf I GA2y & Rdzie R

LINE2dzRAOSQ Al OFy 0SS KStfR (2 | 002dzyi AT y7
SO.

The relationship between the two duties

1'a FffdzZRSR (2 SFENIASNE &l FS3dzr NRagodgdSNBE A y
NEBfliGA2yaQ O2dzZ R y20G GNHzYL) SljdzZt AGde 27F 2L
formulated in a way that ensured primacy for the equality duty, with the good relations duty
G2 068 dzyRSNII1Sys= F2N SEIl YLX Sénablumbetick 2 dzi LI
attempts over the years to make inroads into this position. This included in 2014 two
proposals by the Alliance Party to introduce equality and good relations considerations
without this safeguard into local government legislation. Thesgpsals provided for

equality and good relations considerations by councils among the long term objectives for
improving social wellbeing in their districts under new Community Planning duties. On both
occasions a Petition of Concern (requiring a cross conitynvote) was tabled by Sinn Féin

and the SDLP to prevent this formulation and protect the safeguards over the equality duty.
LYyadSIFIR GKS {5[t aAyAailSNtheletérendezoNdiprowdy thé Of
social weHbeing of the districincludes promoting equality of opportunity in accordance

with Section 75 of the Northern Ireland Act 1998 and, without prejudice to this, having

regard to the desirability of promoting good relatidns ¢ KA OK>X & GKS aAyA
| & a S Yo fframedtbelisuré that the type of existing safeguards between equality and
good relations in Section 75 of the Northern Ireland Act 1998 are mainttiiedtimately

all parties accepted this formulation which now stands as Section 66(3)(a) bbtad
Government(Northern Ireland) Act 2014Promoting equality and good relations are also
mentioned inthe/ KA £ R NB y Q-®dpefatMNASANDSh&rirélahd) 2015as part of

the definition of wellbeing of children and young persons. There is no explicit refetence
safeguards between the two duties in this legislation, albeit the Act provides that the

definition of well being itself stands to be interpreted compatibly with the provisions of the

49 Equality Commission advice on Good Relations in Local Councils, (Equality Commission), September 2015,
page 4.

OoplYSteyY a¢KS INRGUK 2F NBfFrdA2yakKALA | yR &iNWzOG dzN
political and racial context of this society, and that seek to promote respect, equity and trust, and embrace
RAGSNBAGE Ay | f foodiRélations, H0ld¢ foE Rbblic ANfRoYitRs) EGNE2007, paragraph 3.26
6y23S GKS NBETFTSNBYyOS (2 WSljdZAaGeQ ¢l a ljdzt ft ATASRO®

51 Official Report (Hansard) Northern Ireland Assembly Local Government Bill Further Consideration Stage (1
April 2014).
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UN Convention on the Rights of the CdVhat both these pieces ogjislation do have in
common is that the good relations considerations are not expressly limited to the three
categories in Section 75.

HPo ! f 0SNYAVILHAS YWWOY/RY SYT2NOSYSYyUd YSOKHE

This section considers the envisaged Special Committee dfdhtbern Ireland Assembly
on conformity with equality requirementshe NI Bill of Rights, the Ministerial Code,
WWISGAGA2Yy A 2F O2yOSNYyQ Ay GKS 't aasSvyofteée | yF
government, in relation to the ability of each émforce compliance with the equality duty.

This section will then also examine proposals put forward for the good relations limb of the
duty Ay Of dzZRAYy 3 Y2ad NBOSyiGte (GKS LINRLRAlf a
strategy

Special NAssembly Committee on Conformity with equality requirements

An alternative mechanism to challenge roompliance with the equality duty, insofar as it
engages measures and legislative proposals is found in the provisions in the Belfast/Good
Friday Agreemeih F2NJ I W{ LISOAIf /2YYAUGSSQ 2F GKS
/I 2YYAGGSS A& (2 KIFE@S F NBYAG G2 WSEFYAYS |
requirements, which can include Section 75 as well as the ECHR and the provisions of what
was to be the Bilbf Rights for Northern Irelantf.Provision for such a Committee on an ad

hoc basis must be and is provided for under Standing Orders of the Assembly. However, the
Committee has only ever been convened on one occasion, in relation to the Welfare Reform
Bill, in what was not a satisfactory experience for the Equality Coalfition.

In 2014 the Assembly and Executive Review Committee of the Northern Ireland Assembly

LJdzof AAKSR | NBOGASG Ayilz WtSGAGA2ya 2F [ 2y Q@

vote onconvening the Special Committee on conformity with equality requirements when
petitions of concern were tabledVhilst this proposal was supported by the SDLP, Sinn Féin
and Alliance it was opposed by the DUP and UUP and the reform was not progiessed.

Research for the Equality Coalition has concluded that even if this Committee is convened in
FdzidzZNBE GA G | LIISEFNB GKFG AG ¢2ddZ R 6S NBO2y?
members each time it is establishedt would thus develop no institibnal memory or

Ay
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T« N
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O2YLISGSYyOS o6l aSR 2y SELISNASYyOSoeg ¢KS LRGISYGA

compliance with the Section 75 equality duty is therefougrentlylimited.5®
The Northern Ireland Bill of Rights

The Belfast/Good Friday Agreement praaddfor a Bill of Rights, containing rights
supplementary to the ECHR reflecting the particular circumstances of Northern Ireland. The

S2Section IChIRNB Yy Q&  {ofdxaiioh B (Alorthedireland) 2015.

53Strand 1, paragraph 11, Belfast/Good Friday Agreement, April 1998.

54 See for examplattp://www.thedetail.tv/articles/committee-accuseebf-allowingethnic-minority-leaders
to-be-mockedat-stormont.

S5SNI Assembly Report: NIA 166/5 (Assembly and Executive Review Committee) 25 March Z0g4.

subsequent Protocolonthéza S 2F t SGAGA2ya 2F /2y OSNYy Ay GKS WCN
%6 Bell, Christine and McVeigh, Robdlé CNBXa K { GF NI F2NJ 9ljdzt £ Ad&K ¢KS
FPANBSYSyYyid 2y GKS wWevargh, 2016p99. / 2 YYdzy AGA S&AQ
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NI Human Rights Commission discharged its remit under the Agreement to issue advice on
the content of the Bill of Rights 2008 yet successive British Governments have not
introduced the legislation, having introduced a pEguisite, not contained in the

Agreement, of crosparty consensus on content.

Among the rights recommended by the Human Rights Commission for inatiqgpowere a
statutory duty on public authorities to take all appropriate measures to eliminate unfair
discrimination and to take positive action to ameliorate the conditions of disadvantaged
groups across a range of protected equality grounds listeddrativice, which include but

go beyond; the Section 75 categoriéé.The Commission also advised the introduction of a
&G G dzi 2 Nillly réspeaton the2basés of equality of treatment, the identity and ethos
of both main communities in Northern la@d. No one relying on this provision may do so in
a manner inconsistent with the rights and freedoms of ott&3 he introduction of such
provisions in a Bill of Rights could have an impact on the question of equality enforcement
and the interface withthe equality duty, the proposed statutory duty on the elimination of
unfair discrimination, is notably similar to provisions in the equality duty in Great Britain.
The implementation of the Bill of Rights remains a trelagged obligation.

Ministerial Code

The statutory basis of the Ministerial Code is provided for under Section 28A of the

Northern Ireland Act 1998 (as inserted by the Northern Ireland (St Andrews Agreement) Act
2006). Under s28A(1) NI Ministers must act in accordance tihMinisterial Code. The
OdZNNByYy (i aAyAaaGdSNAIE [/ 2RS AyOfdzRSa LINPOAAA 7
O2y RdAzOA @GS (2 LINBY2(GAy3 322R O02YYdzyAile NBf I
aAYAaidSNALFEf tfSR3IS 2F hTTAQDplerofNofthdeRIGEndl  LIN
equally, and to act in accordance with the general obligations on government to promote
Slidzr t AGe YyR LIN®OSY(d RAAONAYAYIGAZ2Y ®E

At present however the only available enforcement avenue to compel a Minister to act in
accordance wh the code is judicial review. On the 24 January 2017 just before the NI
Assembly was dissolved for the March 2017 snap election, the Assembly approved a motion
tabled by the Green Party MLA Steven Agnew, calling on the Executive Office to urgently
legishte to expand the remit of the Northern Ireland Assembly Commissioner for Standards
to the investigation of alleged breaches of the Ministerial Code of Corfliitte motion

was supported by all parties except the DUP (whose approval would be requirdgefor t
Executive Office to introduce legislation on the matter should the institutions be
reconvened).

57 Namely:rrace, membership of the Irish Traveller community, colour, ethnicity, descent, sex, pregnancy,
maternity, civil, family or carer status, language, religion or belief, political or other opinion, birth, national or
social origin, nationality, economic statuassociation with a national minority, sexual orientation, gender,
identity, age, disability, health status, genetic or other predisposition toward illness, irrelevant criminal record,
property or a combination of any of these grounds, on the basis afactteristics associated with any of these
grounds, or any other status.

$BpL ldzYly wA3IKda /2YYAdaarzy W' Aftf 2F wAa3aKGa FT2NI
b2NIKSNY LNBflIYyRQ mn 5SOSY0SNIHuAanyT LINMI o00®
Shttps://www.northernireland.gov.uk/sites/default/files/publications/nigov/Northern%20Ireland%20Minister
ial%20Code.pdf

60 Northern Ireland Assembly (Offit ReportMinisterial Code: Independent Investigation of Alledréaches

24 January 2017
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Petitions of Concern in NI Assembly

Among the power sharing elements provided for within the Belfast/Good Friday Agreement
Ad GKS Gt SGAIKRYARAYI/ 2KOOKY HKEEOI GFf AR at
LINSASYGSR NBIldzZANBa @203Sa G2 06S OFNNASR oAl
means the support of sufficient numbers of both nationalist and unionist MLAs. The

criterion for a valid PetitionfoConcern is the support of 30 MLAs.

The Petition was envisaged to protect minority rights and can be used to stop measures
which would not be in conformity with the equality duty. Whilst there are examples of
Petitions being used for this purpose, inalugl the aforementioned example of a petition
being tabled to prevent the erosion of safeguards between the Section 75 duties
themselves, there are also examples of Petitions being deployed to block equality initiatives
in the Assembly. This included in Z04 vote on marriage equality for persons of minority
sexual orientation, supported by the majority of MLAs, but defeated by a Petition of
Concern from the DUP. On a previous occasion an attempt to amend the law to remove an
obstacle to provision for caraw sites for the Irish Traveller community was also blocked by
a Petition of Concern. The misuse of Petitions is compounded by there being no criteria
whatsoever which have to be met to table a Petition of Concern, beyond 30 MLAs signing
the Petition. Suclretitions however do retain the potential to be able to at least prevent
provisions in legislation which would have a regressive impact on equality or the equality
duty. The following section examines the equivalent mechanism in NI Councils.

W/ | £ fchakisfmQlocil §overnment

May 2015 saw the coming into existence of 11 new Councils with enhanced powers. Section
41 of the legislation, the Local Government (Northern Ireland) Act 2014, introduced a

YSOKFIYAAY 1y26y | & W/ CEdurcils.ITyisvasfdsskibed bySie RS OAN & A

aAyYAaldSNI oal NJ key rhedhddis yor paoliding a praiectibn fak the

interests of minority communities in council decisitoh { A Y R®é¢ W/ It f Ly Q YS
LINE DA RSA (KIFG RSOA &Ad glektad reprigsenfativisdrdtdbe SR Ly Q
NEO2YAARSNBR yR 2yfé ILIWNRPISR AF (GKSy LI 2
councillors.

Unlike the Petition of Concern the merits of a Call In have to be determined by a legal
opinion and the primary legislath does at least set out some criteria, namely that the

RSOA&AZ2Y Ay ljdzSadAz2y ¢2dzZ R WRAALINBLIEZNIAZ2YHI

the local government district. This implicitly includes equality duty considerations, with the
language ohdverse effect close to that used in the enforcement provisions for the Section
Tp Slidzq ft AGe Rdzié AGaStFTod ¢KS LINRofSY Aa
FROSNESft & | FFSOGQ Aa y20 FdzZNIKSNI St lFemt2 NI
to criticism by CAJ and the Environment Committee of the NI Assembly for lacking legal
certainty. There are powers vested in the Minister however to introduce secondary
legislation on the matter. The first attempt at such regulations was rejectedirubey

2014 via a DUP Petition of Concern in the Assembly. At this stage the concerns were that the
draft still lacked legal certainty and a qualified majority still would have been required
regardless of the merit of the Céi.
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The secondary legislati was therefore redrafted and presented to the Assembly as the
draft Local Government (Standing Orders) Regulations (Northern Ireland) 2016. These
NBIdzZA F GA2ya g2dd R KIS GASR GKS W/ it LyQ

riskthedecigy A&Z FY2y3d 20KSNI YFGOGSNRZ AyO2YLI GR

insofar as it relates to the equality duty contained in Section 75(1) of the Northern Ireland
Act 1998. Whilst this position was supported by all other parties (SF, UUP, AlliansBlaRd
itself), it was not supported by the DUP who tabled a Petition of Concern which blocked the
regulations. The DUP told the Assembly their position was in particular based on opposition
to the Section 75 equality duties being part of the Call In canattbn, instead expressing a
LINEFSNBEYyOS F2NJ GKS fSaa tS3artte OSNIFAYy Oz
FFFSOGSRQ 0SAYy3 YIFIAYUlIAYSR gAlK2dzi &adzOK |joc
transferred under theshort lived2016 mandate tadhe new Department of Communities
under DUP Minister Paul Givand nofurther regulationswere taken forwardIn the

interim key council decisions which are not compliant with the equality duty could still be

Q1

Ottt SR AY a O2yaiRAROBNFES I T FROAAOINE LR HE & & ME (i

LR GSYdArt F2NI W/ FHff LyaQ 3FAyad YSIFadz2NBa
adzOK FGddSyLlia oAttt y2G 0SS a2 2Ly SyRSR I 3
the requirements to obtaira legal opinion and demonstrate adverse affects.

The proposed wording of the 2016 draft regulations was clear that the equality schemes
considerations only applied to the equality and not good relations limb of the Section 75
duties. ThisshouldbeuntB i 2 2 R Ay GKS O2yGdSEG 2F w3I2z22R
legislation and the consequent risk of subjective interpretation of the concept defeating the
purpose of the regulations in increasing legal certainty over the application of Call In. The
following section will examine proposals regarding enforcement of the good relations duty.

t N2PLI2AaSR SyTF2NOSYSyild YSOKFyAayvya FT2N 0KS W3

As outlined in the summary of enforceable duties under Schedule 9 set out in Chapter One
of this report, two of the seven summary mandatory provisions relate also to the good
relations duty. The first is the general duty around training on the statutory duty and
ensuring access to services and information. The second relates to the general duty to
assessompliance and consult on matters relating to both duties. The other five duties are
explicitly provided for in the equality limb of the duty only covering the duty to conduct and
publish impact assessments on the equality impacts of policies and cormgagoeitoring,
consideration of alternative polies and mitigating measures.

The intentional attaching of these duties to the equality limb of the statutory duty only can
be viewed in light of concerns that there is also a risk of subjective lay ietatfuns of the
322R NBflUA2ya Rdzied Ly GKAA asSyasS d¢syod |+ G
Fa GKS aasSaavySyid 2F W ROSNE Griskedigip@ii aQ 2y
YySALGAGS LISNOSLIIAZ2Y A WADbend conside@d & hid abdvarsey a A 2
impact when not actually objectively reaching the threshold. The risk is that if this approach
Aa GF1Sy Al O2dzZ R GKSYy 06S NBIFIR GKIFG GKS Ll
4dzOK |y WI R@S NRl&ions §fduihd§) éven ifzhg policg Igadka plisitive effect

2y LINRY2GAy3a SljdzZ t AGe 2F 2LILIRNIdzyArded 2 KAf
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applying to the equality limb of the duty remains in the legislation there have been a
number of attempts to kange this.

h@dSNJ I RSOFRS 32 G4KS AYyUNRBRAzOOAZ2Y 2F || wiz22
proposed under the Direct Rule 20855hared Futureommunity relationsstrategy. In this
instance the strategy proposed redefining good relations in a maquiee distinct from
K2g GKS O2yOSLIi Kl &a S@2f @SR Ay flg a | Rdzieé
understanding? ! { KI NBR CdzidzNBE LINRP L2 &SR 3I22R NXBf [ i A
FaaSaa AYLI OGa 2y (GKS LINE Y 2sigiifeait céhdernsiaid NA Yy J @ C
was never legislated for. Whilst not redefining good relations in this way the ECNI in 2007

RAR YySOSNIKSt Saa NBO2YYSYR GKIF{G Lzt AO I dzdK2
FaaSaaySyitaQ |yR GKI (G GK®édoldgpthathadbeeh | R2 LJG Ay 3
designed and tailored for assessing equality impé&kts.

The inclusion of this recommendation in the 2010 Model Scheme meant that such
LINE GAaAiAzyas SaaSyaalrfte F2N FaaSaairay3a tre |3z
were subsequently adopted into public authority equality schemes. These duties are
therefore as enforceable as the equivalent equality duty despite the intention of the
legislation.

Whilst recognising that it is possible for public authorities to have alternative arrangements
for the good relations duti€é$the ECNhas stuck to its reaqamendations and public

authorities who have then deviated from their approach to date have faced long delays in
having their schemes approved. This occurred when a number of new district Councils in
2015 declined to follow the ECNI recommendations anceatook the approach favoured

08 UKS 9ljdztAGe /2FEtAGA2Y 2F 020K RSTAYAY
NF GKSNJ 0Ky 2yS GKIFd Ay@d2f 0Sa FTKReECNIaaSaay
subsequently withheld approval of the Cou#quality schemes for some time, whilst
offeringthe Councils further advice that largely focused on the good relations elements of
their schemes. The Coalition contested the legal basis for this as Schedule 9 provides that
the ECNI either approve Equgliichemes that are submitted to it, or in the alternative refer
the matter to the Secretary of State. It is difficult to see how the Commission could not
approve schemes that meet the legal requirements and the schemes of three councils were
ultimately appoved with the changes to the good relatiomethodology®*

Ny 1Ll
<
[

The T:BUC proposals

al® Hnmo &l ¢ GKS Lzt AOFGA2Y 2F GKS b2 NIKINY
''YAGSR /2YYdzyAGeQ 6¢Y. ! /0 O2YYdzyAideé NBtIGAN2Y
I 1S WodaAt RAY3 o0f201Q Ay 0K-20153nmaRdatdNfieYYS T4 NJ
T:BUC strategy in addition to a series of projeased measures contained a proposal to
ddzoadzyS FdzyOQlAazya 2F GKS /2YYdzyAGeanwSt I GAg4ya

61 Promoting Good Relations, Guide for Public Authorities, ECNI 2007.

62{ §§ F2NJ SEI YLX S Seltidal75, NartBern/IrdavidrActi1 998 ghg Setfion 49A, Disability
5AaO0NR YAY I Gun@2015pagéi6. mpdpp Q

63 Namely Deny City and Strabane; Mid Ulster; and Fermanagh & Omagh.

54 This issue is dealt with in detail in correspondence between the Equality Coalition and Equality Commission
in 2016 (20 June, 6 July, 31 August, 2 November respectively)
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D22R wStlIGA2ya /2YYAAaA2y QS | LINPlaavaw GA2Y |6 S
late stage in the process. T:BUC also proposed to introduce what was referred to as an:

1 enhanced good relations section for Equality Impact Assessments for all policies
across government;

1 augmented impact assessment that assesses the extenhtohapolicies and other
interventions contribute to meeting the objectives of this overarching strategy;

1 enhanced EQIA template to ensure that future policy and/or spending commitments
are screened for alignment with this strategy;

T:BUC set out that thabove was envisaged to manifest itself in a statutory duty on the
ECNI to:

1 enforce and investigate as appropriate where there is a failure to comply with
Section 75(2);

Reassurances were given that there was no intention of changing the wording afrS&sti

and the language elsewhere in the strategy reflects the safeguards introduced within the
equality duty. However, the proposals would have necessitated amendments to Schedule 9
GAGK GKS AyGSylAaz2y 2F AYyGNRRdyQupscHE | w322 R [NBE
assessments. T:BUC is also clear that good relations in this context should be understood as
screening policies for alignment with T:BUC, which is a further departure from the how the
concept has evolved elsewhere. It is not clear how the prop@egmented assessment

could work in this context, nor if any other methodology beyond simply replicating the
WAYLI OG FaasSaavySyidQ RdziaxSa Ay {OKSRdzZ S ¢ H2N
a context where concerns about the existing ad hoe alsgood relations impact
assessments had been highlighted in theequal Relationsesearch, Equality Coalition
members expressed significant concerns about the proposals. The proposals were then
shelved during the 2022015 mandate and not legislatedrfo

In March 2016 an internal Equality Commission paper gave further consideration to how the
¢Y.!/ LINRPLRASR Rdzieé a¢2 SyF2NOS YR AygSal
O2YLX & 6AGK {SOGAZ2Y TpoHOUTE O2iddheReconietofii I 1 S
commitments to T:BUC in the Stormont House and Fresh Start Agreefadits.paper

02 y i Sy R a T:BUproposal #¢€ins t indicate a different enforcement regime for
Section 75(2), possibly additional to that which is in place inirél&2 y G2 Slj d2f £ A G ¢
2 KAf A0 GKS LI LISNI y2G3Sa a¢KS OdzZNNByid SyF2N
0 H Yitogerlooks setting out how the two limbs of the duty are treated differently in

relation to enforcement powers to the extent ofO dzNR& 2 dza £ @ RNER LILIA y 3 i
FNRY GKS (GAGES 2F AaOKSRdzxZ S o 6a9lj tAldey S

85 EC/16/03/3,Together: Building a United Commuri&irategy proposal on enforcement of the Section 75 (2)

good relations duty, March 2016, cover page.

66 As above.

57 As above.

68 EC/16/03/3,Together: Building a United Commur@irategy proposal on enforcement of tiszction 75 (2)

322R NBflFiA2ya Rdzieéz al NOK Hamc® tF NI INFLK Hdm OAl
I QOldzl £ GAGES A& a9ljdzr t AGeY 9y F2NOSYSyld 2F 5dziASaope
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The ECNI paper states that the T:BUC intention for a power to enforce and investigate the
good relations duty would require legisitan and that the formulation in T:BUC is different
from the current enforcement arrangements and could potentially indicate an enforcement
F LILINBEF OK SYLRGSNAYy3I (GKS [/ 2YYRIE CAyhissioB A 4 & d
identifies a number of risks in laion to taking forward the T:BUC enforcement proposals,
raising concerns that the proposals did not reflect the current enforcement arrangements
under Equality Schemes and the divergence in enforcement regimes could undermine the
relationship between théwo limbs of the Section 75 duti€8 There was no obvious

attempt to revive this element of T:BUC during the short lived 2016 mandate of the
Northern Ireland Executive; clearly however such issues may be revived in the future.

2.4 The Current Equality Commission Effectiveness Review

The ECNI Corporate Plan for 2@42L5 included a target to develop a strategic plan to
monitor public authority compliance with equality scheme commitments, for which the
priority areas included the screening aB@IA assessment processes. Further to this a
Commission paper in November 2015 reflects on a number of identified trends regarding
A0KSYSaQ O2YLX AlFIYyOS:T AyOfdzRAY3I OAY adzYYl NE

1 Problems of Equality Schemes arrangements on occasions being interpreted as
being applied to only a limited range of functions (paragraph 19b);

T +SNE TSg LIR2ftAOASA 0 SioyyBevanDQIE SefcSreceivd v Q
by the Commission as part of consultations during 2015 (paragraph 19v);

1 Occasions of screening not beirmnducted in a timely manner and being used to
gather, rather than present, evidence from consultees (paragraph 19 iii);

1 Occasions of screening reports giving little consideration to impacts on equality
grounds but rather stating that the policy aim is fiv® generally (paragraph 19 iv);

7S

oY

12N

T t NeofSYya 2F QGFINAIFIGAZ2YyAa Ay {ONBSYyAy3a YS{K?

screenings) differing from the adherence to Equality Schemes from public
authorities (paragraph 19 i);

71 Lack of clarity of the role of Scrgiag in complex policy development processes
(paragraph 19ii):

The paper appears to point the Commission to further advice and support work to counter
such issues. There is no indication of consideration of further enforcement work as a
mechanism tensure compliance.

The Review reports of 2016

In June 2016 the Commission concluded the aforementioned reports which reviewed recent
public authoritypractice in screening and EQIAthe context of T:BUC and thinequal
Relationgeport the review had garticular focus on how screening/EQIA was used in the

69 EC/16/03/3,Together: Building a United Commur@&irategy proposal oanforcement of the Section 75 (2)
good relations duty, March 2016 paragraphs-2@8

70 EC/16/03/3,Together: Building a United Commur@&irategy proposal on enforcement of the Section 75 (2)
good relations duty, March 2016, paragraph 4.3.

71 EC/15/11/06 8ction 75: Monitoring Public Authority Compliance (November 2015)
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O2yGSEG 2F G(KS w3I22R NBftlLiA2yaQ tAYdo 2F K
addressing patterns with Section 75 compliance. Its methodology involved widespread
consultation with publi@uthorities and the examination of over 500 equality screening
templates produced in 2014/15 and 30 EQIAs that covered -2015. Some of its main
findings, most relevant to enforcement, include:

T W6ARS RAALI NRGASEAQ | yR tpuBicNduthdritiesiréyar®ig ¥ F S )
GKSANI £t S@St 2F {SOUGA2y 71p FOUAGAGED® LU
the one hand, but on the other hand a minimalist approach in others where there

% S Nadge Blements of business that appear noaitvact scrutiny under Section
T p'R

(0p))

H &
N <

T ¢KS ljdzhtAGe 2F F@FATIL06tS 9ljdzatAde {O
dzy RSNB KSEt YAYy3d LIAOGAINBEQT cm: 2F &aONBS

K St R Far e niajority, there was little evidence of genuine engagement but
AYyaiaSIEIR | wOdzi YR LI &a3SQ 2N Wo62E GAO]
approach that did little to inspire confidence that the policy had beewnigely
scrutinised against the four screening questiis

9
3a
positive impacts, with only 6.4% recommending any mitigatiotions; the review ]

T ¢KS NBGASS 2F aONBSyAy3d GSYLX | G§Sdo NBSSI
data or general information (e.g. census figures, staff profile) that was often of little
relevance to the policy questioné’* Data was not always helpful in identifying likely
impacts;

T 9vL!ad 6SNB y2¢ 06SAy3d dzy RSNIIF 1Sy jdzA G S EIJ-

O2y Sy iA2dzaQ 2N WLRtAGAOLIffte aSyaArdirgds
O dzii Howepe, the quality of EQIAs when undertaken tended to be good with a
meaningful use of dat&

LYy NBtlFIOA2y G2 GKS F20dza 2y 3A22R NBftFGA2Yy3
YSGK2R2ft23@Y WI22R NBft I (A 2y a Qercsasythele WE&ENI (0 A 7
O2y FdzaA2y FY2y3 LIzt AO FdzZiK2NAGASE +a G2 4
FLILISGAGSE (2 SELIYR (2 AyOfdzRS FdzZNIKSNJ 327
problematic to identify and resolve good relations issues andrab®r of respondents

feeling that the good relations element skewed the screening process towards three of the
nine Section 75 ground$.The review clearly identifies a number of deficient areas

SeNIBN7S Ndrebring andEqualitylOpact { S NIDA O S
wSOSy G t NI OGAOBagest SOKY A OF ¢
SeNIBN7S Sdrebring andEquialityiBgact { S NIA O S
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" Policy Arc Limited and Kremer Consultancy Sriic $eiti@n 7% Screening and Equality Impact
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enforcement action.

A further report commissioned by the ECNI in 2016 was undertaken by Professor Conley of
the University of the West of England. This reviews impact assessment in policy formulation
in the context of statutory equalitguties and focuses on duties outside of Northern Ireland.

It begins by recalling the antecedents of Equality Impact Assessments from gender
mainstreaming initiatives following the 1995 Beijing Platform for Action; then examines the
application of the dues in Great Britain and the Republic of Ireland. In particular a chapter
of the report examines the role of Equality Impact Assessments in the enforcement by
judicial review of the duties in Great Britain, the subject of the next section in this report.
The Conley report concludes that the main advances of the duty in Great Britain and its
proactive potential are lost if there are limited opportunities for engagement by civil society
outside a judicial review process.

Further to these reports in Novemb&017 the ECNI issued a report for consultation. The
consultation report includedraft recommendations and actions; however none of these at
present relate to the enforcement function of the Commission itself, however there is a
commitment to now reviewhe ECNI investigation powers, which affords an opportunity for
many of the issues in this report to be addressed. There is no further detail as to what
format the review will take but the forward states:

One of the actions identified is a review of owewf investigation powers,

scheduled in the current business year. On completion of this, the Commission will
O2yaARSNI GKS 2@0SNIftft LIRardrazy Ay NBtIFOGA
STFFSOAPSYySaa 2F G(GKS "RdziASa AYLRRaSR oe@

The prgosed actions section at the end of the document reiterates the ECNI proposes

0 2 usetke issues identified in this report and review its approach to investigations
ISYSNIffe Ay GKS F2NIKO2YAYy3d LISNA2R®PE 9 NI
identified in this area. The first relates to Complaints where it notes that contplaave

A ¥ s A x

consistentyNBE Ff SOG SR LI NI A Odzf F NJ AdadzSa o KAOK | NX

not always clearly associated with wiraatj dzI £t AG& { OKSYS | NNJ y3S YS[ :
Nz}

second issue relates directly to investigations with the ECNIngtiKgtS & | NS WIF R@S
WY23Gfe RNAGSY o6& LI NIAOdzZ I NJ OANDdzvyaidl yOSa
KIS LINRPGARSR a2YS fSIENYAYy3 F2N Lzt AO | dz
limited.”® These issues are more limitéwhn those that are identified in this present report.
More broadly in the consultation report there are recommendations to public authorities
which focus on issues such as leadership, restating the importance of the duties, shifting
focus from processotoutcomes and ensuring consideration is evidebhased. The actions
that the ECNI intends to take forward itself relate to matters such as highlighting the

Tt NBF | |1 Srevielv 8f ivaiileldnfokkhation on the use of impact assessment in public policy

Y SOl Aatutpry Eqoality and Good Relations Duties: Acting on the evidence of public authority
LIN} OGAOSAQ 9/bL wSLRNI F2NJ/2yadd GFiAzy hOdG2068NI vn
® As above, actions 1.8 page 42 and paragraphs- 3524 spectively.
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importance of the duties, engagement, conveying and communicating leadership, and also
prioritisingits advisory activities onto screening and EQIAs.

2.5 Case law in Great Britain and Ireland

Caseadw in Great Britain

There have been a significant number of judicial reviewBritainunder both the public

sector equality duty provided for in Section 149 of the Equality Act 2010 and the
predecessor duties under separate equality statutes. The civil society Equality and Diversity
Forum (EDF) has produced a database of leading and rease€? and there is analysis of

the case law in the paper produced by Professor Conley for the ECNI if'2016.

¢tKS OFasS fl¢g KIFLa fSR GKS /2daNIia d2 aGFr1S8
leading 2008 case) when assessing compliance witlptiblic sector dutie® The six Brown
Principles have been summarised by the ECNI as providing that:

1. adecisioamaker must be aware that he/she is obliged to comply with the public
sector duties;

2. the duties must be fulfilled before and at the time theparticular decision is being
considered, and not afterwards;

3. the duties must be exercised in substance, with rigour and an open mind; and not as
I aGAO|1 o62EAy3Ié SESNOAAST

4. the duties are nordelegable; meaning that it is the actual decisimaker who must

comply with the duties, and not some other person;

the duties are continuing ones;

it is good practice to keep adequate records that will show that the statutory goals

have actually been considered and pondered and to promote transparency and

discipline n the decisiormaking proces&

o 0

Conley also notes a further principle established by another leadingBaker which is
alluded to inBrownbut not included within the above principles, is that the duty is not a
duty of result, but a duty to have duegard to achieve the resu.

Whilst the process of an Equality Impact Assessment (E@Apt as codified into the
Equality Act 201@s its Northern Ireland counterpart, Conley concludes that it is clear fr
analysis that the EQIA ikay feature a the main mechanism by which compliance with

80 http://www.edf.org.uk/caselaw/

8t NBF | | 1 Arevielv 8f éviaiilllelinfokkhation on the use of impact assessment in public policy
F2NXdzE F GA2Y YR Ay O2y(iNROGdziAy3d (G2 GKS Fdz FAE YSy
82Brown v Secretary of State for Work and Persamd Or$§2008] EWHC 3158 (Admin)

BY{ SOUAZ2Y TpZ b2NIKSNY LNBfFyR ! OG0 mdppy FYyR {SOGAZ2
Equality Commissigr2015), p3.

84 Baker v Secretary of State for Communities and Local Government ai2@@8sEWCA Civ 141

85 Often referred to by the acronym EIA in Great Britain, but EQIA used here for consistency.
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One area of analysis relates to the content and quality of EQIAs. The Courts have held that
an EQIA, so loras it meets the particular due regard requirements, does not have to follow
a particular format. This is of limited relevance to Northern Ireland given the more codified

cd

YSGK2R2t23AS4a Ay LWzt AO FdziK2NARGeQa Sljdz f A&

Whilstearly cases had focused on performing the duty generally, more recent cases post the
2010 Act have turned to the question of the quality of the E&IA.a challenge by a

disabled person against Isle of Wight Council regarding changes of eligibilitjoruetsilt

social care, the claimants submitted that the EQIA had been fl&WEkis centred on the

lack of provision of necessary information in the process, in a context where the ultimate
criteria had changed from the original proposals and hence had not been subject to
sufficient scrutiny required by the duty. The Court concurme@ting previous case law

holding that it was insufficient to have a process considering the needs of disabled persons.
wk i KSNE ¢KI G KS cdrsidérdhe impalgt di’a NBpBsedsdecisioniafd ask
whether a decision with that potential impaatould be consistent with the need to pay due
NEIIFINR (2 GKS LINARYOALX S&a 2F RAaloAftAGE SJ
GO 3dzS | yBR KBS y SNENTID 02 v & S |j theS36unéil did riotSénBuctl K |- G
the rigorous analysis antbnsideration required in order to satisfy the 'due regard’ duty

under Section 49A DDA 1995, principally because it did not gather the information required
02 R2 &2% THeERouiS Navedthierefore established that the quality of the EQIA is
important, as is the data within it, and that simply conducting an EQIA is not sufficient to
ensure compliance with the duty, without consideration of its substance.

It has also been held that impact must be measured in relation tgtbtected groupsand
not just general impact. IBandwell / 2dzy OAf Qa RSOAaAA2Yy (2

a

NB &
GK2aS gK2 KIR G2 @SFNEQ NBaARSyoOe Ay (KS

evidence that the Council conducted any assessment at all of tleeoragender impact of
GKS NBaAARSYOS NBIdZANBYSYiQ SAGKENI 2y 2NJ o

In summary, in relation to the content and quality of the EQIA, Conley identifies the
following principles that can be derived from the case law:

1 The quality of impact assessment is important and the analysis of impact must
accurately match the information gathered;

1 Impact must be assessed in relation to protected groups and should not consist only
of general impact;

86 Conley, 2016, p14.

87 Conley, 2016, p16.

88 R (on the application of JM and NT) v Isle of Wight Council [2011] EWHC 2911 (Admin)

89R (W) WBirmingham City Coungit [124] & [179].

%R (on the application of JM and NT) v Isle of Wight Council [2011] EWHC 2911 (Admin) [140]

91 R(Winder and Others) v Sandwell Metropolitan Borough Council and the Equality and Human Rights
Commission (interveng) [2014] EWHC 2617 (Admin).
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1 An equality impact assessment candmnsidered as evidence of compliance with

the Duty but is not necessarily so;

1 Alarge impact requires a higher level of due regérd.

Conley also examines the question of the use of EQIAs in detagiog and policy making
and identifies the following gies summarised with (our) commentary in the tablerleaf.

Issue identified by Conldyeport

Timing of assessment is importanites
that pre-2010 an EQIA was to be conduct
prior to decisioamaking;but more recent
cases call this into question;

Legal duty musbe clear to the decision
takers and they must be fully aware of the
impacts of their decisionghis is eflected
in the first Brown principle decision
makers can contemplate policy options bt
need to be aware of the impact of their
decisions and fothem to form part of the
decision making process;

Impact can be cumulative and can includt
fear of losing a servigsome conflict in the
case law regarding cumulative impact, bu
has been held could include loss of a
service;

Consideration should be given to mitigatic
of adverse impacts and all reasonable
available alternatives should be
considered

Impact assessment should not make
effective decisiortaking unreasonably
2y SNRdza yR R2Sa
There is no duty to consult on the content
of equality impact assessmengsf the
decision makers are appraised on all
relevant equality issues

The Duty is ongoing and impact should bt
kept under review

Northern Ireland implications (our)
commentary

NI Equality Schemes tend to provide thaty
screeningshould be conducted at the
earliest opportunity in the process, with a]
EQIA then having to be carried out befor
the policy is implemented;

Stipulationsare alreadyin equality
schemes regarding training y#tis can
assist in circumstances whereby decisior
makers do not consider impacts of
decisions.

Assists in strengthening the question of
which functions and policy decisiossould
be captured by equality schemes for the
purposes of screening.

This duty is codified within thBection 75
duties whereadverse impacts on equality
are identified.

Arguably this is codified in the
CommissioQ two stage methodology of
screening and full EQIA where necessary

The duty to consult on EQIAs is committe
to in equality schemesthis however is
less the case with Equality Screening.

Monitoring requirements are codified intoj
the Section 75uties to the etent public
authorities are to monitor any adverse
impact on equality of their policies.

92 Conley, 2016, p1a7.
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In essence it is notable that there is considerable case law in Great Britain. Although in part
this should be considered in light of the same system of remedi£€NI investigations not
being available, the principles derived from the case law can strengthen the interpretation
of the Section 75 duties.

Case law in Ireland
At the time of writing there is yet to be any case law on the Section 42 duty in the Irish
Human Rights and Equality Commission Act 2014. This in part reflects the recent nature of

GKS tS3ratl A2y odzi Ifaz2 GKS aLISOATAO fAYANGLI

this Section (42) shall of itself operate to confer a cause abacth any person against a
LJzo f AO 02R& Ay NBALISOG 2F (GKS LISNF2NXIyYyOS
Equality and Rights Alliance report however sets out that this does not in itself preclude the
potential for judicial review in certain circistances when a public body has breached the
Rdzi @ = ORA (A y 3 puBliE bodyliaile8 t re®pdnd, brigavé a frivolous response, to

an invitation by the [Irish Human Rights and Equality Commis$iREC] to complete a

review or action plan, thern would be open for judicial review proceedings to be initiated by
the IHRE®@? Like the Northern Ireland duty however the main enforcement mechanism
remains through provisions vested in the IHREC.

2.7 Case law on th8ection 75uties

There are a limited number of Judicial Review cases relating t8ebgon 75luties. This is
largely as it was held at an early stage, particularly inNte# decision in relation to ASBOSs,
that scope to challenge Section 75 compliance through thetsauas limited in light of

there being a statutory remedy through enforcement by the ECNI. It is only in 2017 that the
decision inToner relating tothe impact on persons with disabilities of a public realm

scheme in Lisburn, reopened the issue of thepector successful judicial review of failures

to comply with Section 75. This section provides a narrative of these developments.

An early case in 2001 was taken by a Sinn Féin MLA in relation to the decision by the
Secretary of State for Northern Ireldno legislate for Northern Ireland government
departments to fly the Union Flag on designated d¥ySompliance with Section 75 was

one of the grounds of challenge. Kerr J held that the Secretary of State was not a designated
body for the purposes of Seah 75 even if he had been exercising functions normally the
preserve of the Northern Ireland Assembly. He also considered the legislation did not offend
{SOGA2Y T1TpX 02y OdzZNNAYy3I gAGK GKS { SONBGI N
0KS WORdzEA 2yt aidl idzaQ 2F bL YR gSNB Wyz2i
FYy20KSNDQ

LY Hnannn Ly dzyNBLR2NISR OFasS RSIfG 6AGK | Lk
Fire Service which had not been equality screened, and were also the subgecbmplaint

B ljdzZk fAGE wAIKGA ' EEAlLYOS Wl bSg tdzoftAO {SOG2NI 91l dg

{dF yRFNR& F2NJ 0KS LNABK 9ljdzt t AieQ alNOK HaAMpIZ LILIMH
% 1n the matter of an application by Conor Murphy for Judicial Rei28@4] NIQB 34in relation to theFlags
(NI) Order 2000 and the Flags Regulations (NI) 2000).
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to the ECNI. In this instance both the Court and the ECNI investigation held that there had
been a failure to comply with the equality schefite.

Ly GKS aryYyS @SFN GKS O2dz2NIlia KSEFNR |y | LLX A
to the decision by the Northern Ireland Office to introduce A®wicial Behaviour Orders
(ASBOs). This argued that: the NIO Equality Scheme had not been followed; no EQIA had
taken place; ASBOs would have a disproportionate impact on children and young people
FYR GKFG GKSNB KIR ta2 oSSy I FlLAfdz2NB (2
Commissione® views. The Court however refused leave, and worryingly, in a seeming
YA&ddzy RSNEGEFYRAY3I 2F Sljdz £ A (all Sidinalhd gr QUadiJi a =
criminal legislation will impact on persons breaking the laMobody of either sex or any

class, creed, age or ethnic background is free to disregard the ordinary law or is entitled to
carry out antisocial acts as definedll are freetooby thelae ' YR 02y &Sl dzSy i
it could see no arguable case that ASBO legislation infringed the Secretary & State
obligation to promote equality of opportunity under Section %5.

O)¢

TheNeillcase, which also concerned ASBOSs, was heard by way of a judicial review in the
High Court and subsequently the Court of Appeal, with CAJ intervening in both cases. The
applicant had been served with a summons to answer complaints osaatal behaviour

under the legislation and argued that there should have been an EQIA on ASBOs, and soughf
the suspension of ASBOs until the NIO had complied with Section 75. These proceedings
were taken in the context where there was an ongoing Complamten investigabn by

GKS 9/bL 2y !'{.ha Fdz2NOKSNI G2 I O2YLIX Ayl a
Court of Appeal decided that in the circumstances Judicial Review was not available to
challenge the decision precisely because of the existence of a statutogdsetnrough the

9/ bL® ¢KS O2TheNigi pregisely theRypd df situatithat the procedure under
POKSRdzt S ¢ Aad RSHFRAYER G K| BcBaigkdSvithBihie Mutydod 4 ¢ @
investigate complaints that a public authority has womplied with its scheme (or else to

explain why it has decided not to investigate) and is given explicit powers to bring any failure
on the part of the authority to the attention of Parliament and the Northern Ireland

I & & S YThé @odréfurther stated K IHtivouldl be anomalous if a scrutinising process

could be undertaken parallel to that for which the Commission has the express statutory

NEB Y X TheGourt did however state that there could be circumstances whereby Judicial
Review could be availabss a remedy for breaches 8ection 75Whilst not being

prescriptive, it did imply that this would be the case in relatiostbstantiverather than
procedurabreaches of the duty:

The conclusion that the exclusive remedy available to deal with theptaoned of
failure of NIO to comply with its equality scheme [via a complaint to the ECNI
through the procedures in schedule 9] does not mean that judicial review will in all
instances be unavailabléVe have not decided that the existence of the Schedul
procedure ousts the jurisdiction of the court in all instances of breach of Section
75.Mr Allen suggested that none of the hallmarks of an effective ouster clause was

%1n the Matter of an Application for Judicial Review by John A@dune 2004 (unrepat)

% |n the Matter of an Application for Judicial Review by the Northern Ireland Commissioner for Children and
Young Peopli2004] NIQB 40.

971n the matter of an application by Peter Neill for Judicial Ref26@6] NICA 5 paragraphs-28
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to be found in the Section and that Schedule 9 was principally concerned with the
investigation of procedural failures of public authoritidadicial review should
therefore be available to deal with substantive breaches of the seciiias not
necessary for us to reach a final view on this argument since we are convinced that
the alleged default of NIO must be characterised as a procedural faldeeincline

to the opinion, however, that there may well be occasions where a judicial review
OKIFffSy3asS G2 | LlzofAO lFdziK2NARG&Qa Tl Af g
consider itprofitable at this stage to hypothesise situations where such a challenge
might arise This issue is best dealt with, in our view, on a case by case’basis.

A number of subsequent cases have essentially followed the positigailithat remedy

through judicial review is not available in so far as the statutory remedy through an ECNI
investigation would be the enforcement mechanism. A case brought by the British Medical
Association and heard in 2012 (regarding the discontinuatiaslimical excellence awards in

a context where no EQIA was conducted) and a case brought by a staff member in the Public
Prosecutions Service heard in 2014 (regarding staff redeployment issues) also resulted in
the restatement of this positiof?

Neillalso makes some reference to the imfgetation of the provision in&edule 9 that a
complaint must be mad® a person who claims to be directly affected. The ECNI had
accepted the Childre®@ Law Centre (CLC) as a legal person was a directly affectedntjaima
which the NIO contested. The NIO (ironically as the Secretary of State is the ultimate
enforcer ofSection 7% continued in the High Court to contest the lawfulness of the ECNI
investigation arguing that CLC were not directly affected. Girvanstatilthat whilst CLC

had a legitimate interest in the policy he did not consider them to be directly affected as
they could not be the subject of an ASBO; but in the circumstances did not agree with the
NIO that this rendered the ECNI investigation unleif® In the Court of Appeal the NIO did
not pursue this argument?! It should be noted that this conclusion was Obiter (i.e. not
relevant) to the judgment, which essentially focused on the above matters as to the scope
of remedy via judicial review in light the existence of th&hedule 9 provisions.

In 2011 there was more engagement with the question of Section 75 compliance in a
written judgment in a challenge taken by a child against the introduction of Tasers by the
PSNI on a pilot basis before the completion of an EQIA (as well as other grounds of
OKIffSyaSeou Ly GKAA AyadlyoOoS (GKS | A3K [ 2dz
Principles ordue regardn relation to equality duties, and notes that despite early
reluctance the PSNI did ultimately agree to conduct an EQIA (albeit afterdihéad
already started, and against the advice of the ECNI and Policing Board). The Court essentially
measureddue regardagainst the high judicial review threshold standard of irrationality in
decision making and decides the decision was one a ratde@sion maker was entitled to

% As above, pagraph 30

¥ NAGAAK aSRAOIt ![20422N0QBI90A dntd thendatter dftadtappl@ationfoR Michael John
McCotter for Judicial Revig@014] NIQB 7

1001n the matter of an application by Peter Neill for Judicial Ref26@5] NIQB 66

1011n the matter of an application by Peter Neill for Judicial Rej2806] NICA 5 paragraph 13
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make, and consequently ruled sufficient action was taken to satisfy the principles of Section
75.102

The question of the applicability of Section 75 to decision making by the Northern Ireland
Office resurfaced in the 2016diagial Reviews regarding the Brexit process taken by a cross
party group and civil society NGOs including CAJ and the Human Rights Con$8ifiisn.
covered the applicability of Section 75 to the function of the Northern Ireland Office of
representing thanterests of Northern Ireland at the UK Cabinet. The applicamis:; alig,

argued the NIO was a designated public authority for Section 75 but there was no indication
from the NIO that it had taken into account its Section 75 obligations in relatiometo t
GNAIISNAY3I 2F GKS WINIGAOES pnQ LINRPOSaa 27
was not engaged firstly as the Secretary of State was not designated and it would be the
Minister giving advice to the UK government and therefore the NIO dvoot be

performing any function. It further argued that, even if this was not the case, there was no
remedy through judicial review, subject to exceptions, in light of the existence of the
statutory remedy through the ECNI. The Court held that the triggeof Article 50 was not
being carried out by the NIO or Secretary of State for Northern Ireland and consequently
took the view that Section 75 was not engaged. However, it also held that if it was wrong on

[0}

this point a claim of breach of Section 75 woalé WLINB Yl G dzNBEQ | & GKS [ N

50 was only the beginning of a lengthy process. Whilst this point overlooks the largely
irreversible nature of Article 50, the court held that it felt it was too early to seek the type of
Section 75 analysis sght by the applicants. It also held that, whilst it did not need to

decide on the point, it was minded to adopt the procedurdigillwhereby the arguments
should be addressed through the statutory remedy to the Commission. This case was
subsequently refered to the UK Supreme Court, and joined to the Brexit litigation cases in
England. The treatment of the Section 75 issue in the Supreme Court ruling is somewhat
cursory. The Supreme Court was to address the question as to whether the exercise of the
powerto trigger Article 50 in the absence of compliance of the NIO with its duties under
Section 75 was lawful. Paragraph 133 of the judgement holds that the Secretary of State for
Northern Ireland is not a designated public authority under Section 75 (alththig had

not been advanced by the applicants) and that the decision to trigger Article 50 was not a
function of the Secretary of State for Northern Ireland within the meaning of Sectidff 75.

Whilst the indication from thé\eillcase that the scope fouglicial review may be greater in
NBfFGA2Y (2 WadzoaildlyiArodSQ oNBlFOKSa 2F (KS
in its March 2014 investigation into the naming of a council play park after IRA hunger

striker Raymond McCreesh by Newry anduvhe Council (as it was) itself dealt with
Wadzoadll yiA@SQ AaadzSa NB3IFNRAYy3I GKS Rdzieg o L
granted for a Judicial Review taken in 2016 by Bea Worton against the ECNI and Newry

10210 the matter of an application by JR1 for Judicial Rej28w1] NIQB 5 (referencing at para B3Brown) v
Secretary of State for Work and Pensif#208] EW8C 3158 Aikens LJ
1031n the matter of an application for leave to apply for Judicial Review by Steven Agnew, Colum Eastwood,

5/ AR C2NRXI W2KY hQ52¢6R> 5SaaiAsS 52yyStftes 51 gy t dzZNIA 3

of Justice andfle Human Rights Consortiy2016] NIQB 85

104R (on the application of Miller and another) (Respondents) v Secretary of State for Exiting the European Union
(Appellant) REFERENCE by the Attorney General for Northern {ielahd matter of an applicatioby Agnew

and others for Judicial Review REFERENCE by the Court of Appeal (Northernglieldhe)matter of an
application by Raymond McCord for Judicial Re{28047] UKSC 5
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Council in relation to follow up acin on the ECNI investigation. Ms Worton was granted

leave to seek judicial review in April 2016. In March 2015 The Equality Commission, whilst
expressing disappointment at the retention of the name, had closed off scrutiny of their
investigation recommenations accepting the Council had complied with their
recommendation to review the naming of the park in a transparent manner which took
proper account of the Section 75 duties. The Applicant contended the Commission should
not have closed off scrutiny afi¢ recommendation and should have instead referred the
matter to the Secretary of State who has powers of direction. The Commission subsequently
rescinded its decision that the Council had complied with its recommendation in June 2016
WK gAY 3 JADCHA RIMLEKSNY Q (2 GKS YFGIGSNAR NI A
The Commission then advised the Council that the Council should debate and vote on the
issue in public and that Councillors should be provided with qualitative analysis of the
consutation responses prior to the debate and vat®.The Applicant consequently

withdrew the proceedings against the Commission.

January 2017 saw judgement in tB&P A (i G t SGudicidl rvie® bidught by a child
through her mother and next friend to seek to challenge a decision by the Sinn Féin Minister
2F 9RdzOI GA2Yy X W2KY hQ52¢R Lidld Flowegikls/TatadlidNID K H J]

MC

Secondary School with the adjacettPal N&A O] Q& / 2t t Gth@iGboys S| Ny I 3 YS K

school% This decision had been taken on the basis of a development proposal on
amalgamation devised by the Council for Catholic Maintained Schools (CCMS), who like the
Department is a public authority designatadder Section 75. Leave had been refused on
other judicial review grounds but granted in relation to Section 75 compliance, with the
judge at the leave stage expressly reserving for the hearing the issue as to whether Section
75 compliance should insteadbe been pursued by way of a complaint to the ECNI.

The applicants had argued both procedural and substantive breaches of Section 75.
Procedurally, in that only the CCMS and not the Department of Education had conducted
equality screening (and that scnei@g had not taken into account the ongoing existence of
ASLI NI OGS o02ea I yR Aa tMbsaattéhded yiastyBy ProedRaft pipiBK 2 2
in the same area). Substantively it was contested, in summary, that the decision left the

local area (nah Belfast) without agirls Catholic Secondary school, and that as girls perform
better in singlesex schools this constituted a major adverse impact on equality. The Court
held in relation to the duty bearer that it was reasonable in the circumstanaehéoCCMS

and not the department to have conducted the screening, citing in part the ECNI advice that
screening be taken forward at the earliest stage of the policy development process.

The Court sought to address these issues within the framewoRedif which held that

there is some scope for judicial review in relation to Section 75 breaches particularly where
there are substantive rather than procedural breaches of the duty, with the Schedule 9
process providing a remedy for most procedural faituréhere does appear to be some
confusion in the reasoning in the judgement insofar as it contends that the purpose of the

105 http://www.equalityni.org/FooterLinks/News/DeliverindEquality/Commissiomescinddecisioron-Newry-
Mourne-Counci#sthash.rOc88py0.dpuf

10610 the Matter of an Application by $K Minor) acting by SJ1, Her Mother and Next Friend for Judicial
Review[2017] NIQB ®ittp://www.courtsni.gov.uk/en
GB/Judicial%20Decisions/PublishedByYear/Documents/2017/[2017]%20NI10B%209/j | DEE10159FINAL.htm
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O2YLX FAydia LINPOSRAZINE Ay { OKSRdz S ¢ A& NBI
procedure relates to failures to comply Wi scheme. The judgement did state that the

only error it could identify in the process was that there was no evidence of consideration
GKFG G0KS RSOAaA2Y g2dzZ R ONBIFIGIS I RAFFSNBy
the locality, but considexd this a procedural failure that péteillwas not appropriate for

judicial review. On the other hand the Court did recognise that by that stage a complaint to
the ECNI would be too late to provide an effective remedy to the matters raised as the
amalgam#ion was at a late stage but held that this pointed to the need to have brought a
Schedule 9 complaint much earlier in the process and dismissed the application. The Court
did nevertheless continue to give its assessment as to whether there had beentardivies

breach of Section 75, holding that there had not been. In doing so the court made reference
to evidence in the screening document that the inequality of educational underachievement
was evident with boys and not girls with the former benefitingrfiroo-ed (mixed gender)
schoolingt®’

In May 2017 judgement was delivered in the cas&aferwhich significantly clarifies and
advances the scope for judicial review of failures to comply with Section 75. The general

facts of the case relate to a PublicaRa Scheme by Lisburn City Council (as it was) which,
among other matters involved the lowering of kerbstones (usually aroundlB0nm) to

around 30mm in a city centre area. There is reliable evidence, including in research from
University College Londdq/CL), that such schemes can have an adverse impact on the
Section 75 category of persons with disabilities. Namely persons who have visual
impairments are impeded in safely getting around and hence independent living by kerb
heights of less than 60mm. bign City Council however had neither conducted equality
screening nor an EQIA in compliance with their equality scheme. Ms Toner, a blind woman
who walks with the assistance of a guide dog, took the judicial review alleging, among other
matters, failure2 O2 YL &8 A GK { SOGA 2y PrTNaraa NIKLIKNIm /KD R
complaint by Ms Toner to the ECI$.The ECNI did authorise an investigation in March

HaMp Ayid2 GKS &l YSComphiNgBh a SRR RMgz@dSAaGaKIROR 2\
anonymiseccomplainant)in September 2017 (after thEonerjudgement), that held the

Council had breached its scheme and put forward a number of general recommendations to
the successorcound®®L & A& & dzNLINRAAY3I GGKFG GKS 9/ bLQ:
complaint did ot refer to theTonerjudgement.

In court the issue of Section 75 compliance is dealt with in detail in 30 paragraphs of the
judgement by Maguire J. The judgement takes into account both Equality Commission
guidance on Section 75 and the case law in Great Britain, the principles of which are applied
to the facts in this case. The Court makes a number of observations, in summary:

Wy NBtlGA2y (G2 (GKS &doaidlyiAds LRAyiGa GKS O2dNL

Belfast were not a faicomparator for amalgamation as they were not on adjacent sites, the common cause
that there had not been an improper motive by the Minister in taking the decision, the availability of-sexgle
Catholic secondary schools elsewhere in the city and dtwtors.

1081n the matter of an Application by Joanna Toner for Judicial Re\@@n7] NIQB 49;

109
http://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Sernita@aders/S75%2
0P10%20investigation%20reports/LisburARIDInvestRpt2017.pdf
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1 There was little, if any, evidence the Council had discharged its Section 75
obligations; the duties lay with the Council themselves and weredelagable so
could not have been discharged by a consultant who managed the project and its
consultation [1432, 144];

1 Had the Council discharged its Section 75 obligations it should have been
documented and the Court is entitled to draw inference whtrere are no such
records [143];

f ¢KS / 2dzNI O2dz R y20 | O0OSLII GKS [/ 2dzy OAft ¢
2dzi Q 6KSy GKS O2yadzZ Gl GA2y SESNODAAS KI A
GAUK RA&GFOATAGASAZ a GKSNB g6 a y2 SOAR

YIEYSQ omnp8T

1 Regardless of the lack of Section 75 assessment at an early stage, séuailityi
advocates subsequently raised the issue of kerb heights on the basis of research
evidence the Council should have been alive to its continuing duty under Section 75,
and the matter should have been revisited by means of an assessment of an impact
of the kerbs at that stage [148,149];

1 The provision of copies of UCL research to Councillors did not in itself discharge the
Section 75 duty [152];

1 The Court did not accept the argument put forward by the Council that the duty was
owed to disabled persangenerally and not to blind or partially sighted persons
[152];

f fe GKS /2dz2NI 61 & LISNRARdZ RSR GKFG GK
K Sc”) A2y Tp Llzoft AO aSOG2NJ Sljdzr f Ade Rdzié
ledi2 + RAFTFSNBYG RSOA&A2y> ald y2 aidlr3asS Ay
FTTAOAI f & ahdNtheiefor$ thére2hdrybeh & failure of procéds.

TAYLGS
{ u

The central argument of the Council had been that, in accordanceNeilh any breah of
Section 75 should be dealt with by means of a complaint to the ECNI and not by the court.
This issue is dealt with at length in the judgement. The Court first finds that a limitation on
the role of the court would be unattractive in light of simithrties being subject to remedy
via judicial review in Great Britain where case law had developed considerablyNsiitice
Noting theNeillcase itselhad left open the circumstances where judicial review may be a
remedy with an indication that sualemedy may relate to substantial rather than

procedural breaches, the court fonerdetermines the approach is to concentrate on the
specific facts of the case. In this instance the Court held there was an underlying substantive
equality issue of the safety af section of the public with a disability accessing the city
centre, which required a high level of consideration. The Court held that this meant the

ax

(@p))
< <

FLEAfdzNE G2 O2yL)X e ¢gla WTFIN ANBIFIISND Ky daz

T I A £33 TexLoumoted that in this instance a proper and timely application of Section
75 would have likely made a significant difference, and alludes to a significant number of
persons being affected by the decision.

110As above, at paragraph 151.
111 As above, paragraph 163.
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The Court stated that whilst there had been nargaaint to the ECNI by the Applicant, the
Applicant held the view that the remedy sought of a change of view by the Council further
to application of the Section 75 duties was unlikely to result from a complaint to the
Commission. The Court held that thgs not an unreasonable position to take in the
circumstancegd??

¢KS / 2dzNI dzf GAYIFGSte KSEtR KFEG Ay GKS WSEQ

gla GKS Gel)ls 2F OFLasS FYSylFrofS (G2 2dzRAOAL
to the Section 75 dutie¥3 By way of remedy the Court reflected on the duty being a
continuing one that could still be performed, and if the duty were properly performed it

may make a difference in the outcome. The Court therefore quashed the decisiogmeghu

in the proceedings in order to open the way for the matter to be reconsidered in full
compliance with the Section 75 dut¥

Tonertherefore moves the case law on considerably fidgillin holding certain cases,
including those where there are proceihl failings that impact on substantive equality
AaadzsSa oAttt FrLif (2 (GKS 2dzZNAARAOQOGAZ2Y 2F (K
OANDdzyaidlyodSaQ GKS LI NFYSGSNAR 2F (GKAa I LIS
general lack of effectiverss of Section 75 processes at all to very significant equality issues.
¢KS YySEG OKILIGSNE F20dzaAy3d 2y 9ljdzZtAGe /21
outlines that such circumstances are far from rare.

112 As above, paragraph 165.
113 As above, paragraph 166.
114 As above, paragraph 237.
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Chapter 3: Patterns and problems of mgliance with
Equality Schemeghe views of Equality Coalition members

This chapter outlines the views and experiences of Equality Coalition members in seeking to
ensure compliance with the Section 75 duties in their work.

The methodology for this work involved the hosting in early 2017 of a series of oral evidence
sessions with member groups who had volunteered to do so. The evidence was heard by the
Equality Coalition GE€onveners and an independent persgivan Bateswho has a wealth

of experience of operating the Section 75 duties from within the public sector and also of
advising NGOs on the operation of the duties. The evidence gathering sessions were
organised by the Equality Coalition Coordinator, and were structtimexigh a series of

open ended questions which this chapter follows.

The evidence sessions were open to other Equality Coalition members to observe, and
representatives from the Equality Rights Alliance in the Republic of Ireland were also
present in ths capacity. Other information through our Section 75 engagement with
Equality Coalition members was gathered and informs this chapter.

3.1 The organisations and persons giving evidence

A broad range of persons with experience across the Section 75 categories gave evidence.
This ranged from one organisation that had issued 3,000 consultation responses since the
advent of Section 75 to an organisation run voluntarily that was relativelytoehe

Section 75 process and was still at the stage of seeking to end invisibility for the equality
issues they raise. The following is a list of persons who gave evidence:

1 Gavin Boyd, the Policy and Advocacy lead at tRainbow Projec¢tan organisatin
aSiéd dzLJ AY wmddpn 2NARIAYyLEte +Fa  3Ire FyR
23 years has developed into a broader LGBT advocacy organisation with extensive
engagement on Section 75 issues;

1 Edel Quinrg a long term active member within the Edig Coalition with over 20
@8SIFNEQ SELISNASYOS Ay GKS 62YSyQas OKATfH
¢representing Age NI, a charity committed to ensuring everyone can enjoy a better
later life;

1 Representatives of Foctshe Identity Trust, charity established six years ago by
transgender individuals, to represent, support and lobby on behalf of those
transgender and intersex individuals and their families currently protected under
existing Northern Ireland human rights@equality legislation, both in Northern
Ireland and the bordering counties of the Republic;

1 Patricia Bragan active member of the Equality Coalition since its inception
representing Disability Action, a charity and campaigning body bringing about
positive change from five regional offices, serving over 45,000 persons a year with
physical, mental, sensory, hidden or learning disabilities;
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1 Nicola Browne the director of policy at PP&(Participation and the Practice of
Rights organisation), a human rigiN&O which places economic, social and cultural
rights at the service of the most disadvantaged people in society to make real
change on the ground. To make these changes lasting, PPR focuses on ensuring the
active and meaningful participation of excludgaups in government decisien
making processes which affect their liyes

T YSEEfAS ¢dzNIES 022YSyQa {SOG2NJ
5SSt 2LISyid ! 3Syoeuv 2ws5! Aa |
to empower women, witha policy and lobbying focus engaging in consultation
G2YSYQa 3INRdzLJA | ONRP&aa b2NIKSNY LNB

9 /fFANS . NXrRfSeé 2F (KS / KAfRNByQa |
OKAf RNBYQad NRAIK(GA AaadzsSaz Ay dduddRi y
member of the Equality Coalition;

~n —
N

1 John Patrick Clayton, policy officer with UNISQNe coconveners of the Equality
Coalitoncg A 1 K LINB DA 2dza SELISNASYOS |a LkRfAaoe] 2
Criminal Justice Programme Officer with CAJ

1 Patrick Yu former director of NICEMhe NI Council for Ethnic Minorities, a founder
member of the Equality Coalition and campaigner for the Section 75 (and

LINS RS OS a)daiés] Wt ! C¢ Q

1 Geraldine Alexander, officer with responsibility for equality &ndhan rights issues
in the public sector trade union NIPSA, representing over 41,500 members employed
across the whole of the public services in organisations as well as a significant
number of members in the voluntary and community sector;

1 Gemma McKeowrthe solicitor with the human rights NGO CAJcoaveners of the
Equality Coalition and with specific experience of pursuing Section 75 complaints

Also contributing were former equality officers from government departments and the
health sector, sharing perspective from having worked within a public authority on Section
75.

3.2 Role of Section 7&within and beyond the procedural

There was considerable discussion regarding the role of Section 75 and the impact it has
had. Many organisations weteavily involved in the formal consultation processes; the
SEAAGSYOS 2F {SOlAz2y tp 6la +taz2 dzasSR a H u
stakeholders also highlighted limitations and ambiguities on Section 75 categories, and
others ongoing problems @ection 75 being turned on its head.

Consultation and the formal process

Many Equality Coalition groups respond to formal consultation processes; quite a few
guantified this to around a dozen major exercises a year. Some responded to many more
with Disability Action having responded to over 3,000 consultation exercises since the onset
of Section 75, an astonishing resource of information in itself. Some organisations would
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engage directly with screening exercises when they formed part of the cotisultathers
focused more on raising equality issues in response to the substantive consultation without

ySO0Saal NAfe Sy3ak3aayad RANBOGEE sAGK Fye Sljdef

Centre had responded to over 270 consultation exercisasedime commencement of
Section 75 most of which would have had an equalities specific section.

As a general observation across all witnesses there was no shortage of hard work within civil
society to engage with the duties. It is also fair to say theresgasiderable frustration at

how the duties were being operated and the heavy dependency on civil society input to
make them work, with one respondent working on age issues stating that:

GPPPIKS aSOG2N) KI 43 Sedtioni7EonSilatons FTBefiritial 2 @ S N
excitement about the duty and the opportunity to contribute evidence and influence
service delivery has started to wane. Consultation processes can be laborious and
unwieldy, and people start to look for other ways to influence poliog highlight
AySlidz £t AGASa de

Another problem faced by the sector had been its significant reduction in size due to
austerity cuts; and the regular turnover of employees often in jobs with little long term
security. This had had impacts both on the histdrirm@mory and practical experience of
dealing with the duties. It is also the case that the ECNI has had a significant reduction in
resources in recent years.

2 AGySaasSa FTNRY || ¢2YSyQa aSO0G2NI 2NBFYyAALl
dutesweS o©0SAy3a WILILXASR Ay GKS Y2ald O2yaSNDI
original intention. Others pointed to differences across different types of public authority.

An LGBT organisation felt that health bodies were generally well engaged as edt8tH

and criminal justice bodies, where there had been significant reform. In relation to
governmentdepartments this organisation argued that the level of support from a Minister
was a significant factor:

2SS Oly Sraate (Stf o0& (GKS 5SLINIYSyid A
shows leadership on these issues and pushes officials to move on these issues, we
have good communication with these departments and good relationships with

them. We can t# when a Minister has no intention of having anything to do with us,
YR Aa Wi22 o0dzaeQ (G2 YSSiO 6A0GK dza €A1 S
WOFNRBRY HAmMpB PE

PPR pointed to an instance whereby an Equality Screening exercise in relation to housing
need in north Belfast in 2008 had been brought about as the result of campaigning and
garnering political support. The screening exercise was the place that housing inequalities
were first officially acknowledged, and the exercise itself became a canmpgitpol:

G2S RAR R2 | 204G 2F 62N] | NRdzyR DANRG 2 7
that regeneration project. It was one of the first to be screened but interestingly this
equality screening on Girdwood was what led to the highlightinGattholic

inequality in housing need... We have used this since...it showed that between 2008
2012 95% of the need for social housing would be from the Catholic community in

A

Y2NIK . StFlrade ¢KAa KFa GKSYy 06SSy dzaSR
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equalityscreening we did is something we have used a lot. We used the equality
AONBSYyAy3a a Iy 2NHFIYyAaAy3d (22t o¢

L AAy3 {SOGA2Y Tp & I WEle AyYQ

Beyond the formal screening processes our witnesses pointed to the very existence of the
duties providing an importan Wgl & Ay Q (G2 RAaOdzaa Sldzr fAGe
pointed to how the existence of a consultation and screening exercise on youth justice had

Fff26SR AGa YSYoSNE (2 a3IS0 Ayid2 I NB2Y 2y4S

who cansequently took on board issues and revised policy. This was an opportunity that
may not have otherwise arisen, but related to getting transgender issues on the agenda
rather than formal engagement with the Screening exercise per se.

Another groupdescriBR { SOGA2Y Tp +ta I I22R WLIKAf 242
FdZzGK2NAGASE WgKSY (GKS@ INBE R2AYy3I AYyRIZEKAS
approach had led to public authorities taking some initiatives, including committing to high
level stategies, to ensure progress with the duties, it was felt at times to be more successful
than engagement with the procedural aspects

The Section 75 categories and limitations

There were felt to be significant gaps in Section 75 and a recognition thalitggagislation

in Northern Ireland now lags behind elsewhere in the context where neither the Bill of
Rights nor single equality legislation referenced in the peace agreements have been taken
forward. This included missing categories, and the explicretations with socioeconomic
d0FGdza 'yR NHz2N}Yf LINRB2FAYy3IP W[ I y3Adzr ASQ 41 a
particular in relation to the Irish language, which whilst provided for in UN and Council of
Europe treaties is not in Section 75. Ironligaespite this Irish language policies were often
ddz02SO0SR (G2 9vL!as y20 0SOFdzaS GKSNB ¢SNX
politically contentious.

Section 75 does not have categories of gender or gender idgyditgewith the text of the
legh af I GA2y NBFSNNAYy3I (G2 WYWYSYy |yR ¢2YSy 3ASy
whilst ideally there would be a subcategory of gender identity withBeation 75ender
category, the ECNI had confirmed that in their view transgendered persongtfeh the

existing gender category? In light of this interpretation the ECNI have included in the

Model Scheme a list of example groups under edebtion 780 4§ SIA2NE ® ! Yy RSNJ
g2YSyYy 3ISYSNI t &DansaKSS REB/NGSLIR A HeatdiBiPpeodiey TRe
Model Scheme, and hence this provision have been adopted by the majority of public
authorities 6

The nondesignation of key public authorities was also raised in particular in relation to
schools, but also UK government departmemizking policy for Northern Ireland.

115 ECNI Chief Commissioner Corresparugeto Maeve McLaughlin MLA, 23 August 2013.
1186 ECNI Model Scheme 2010, Appendix 2.
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Turning Section 75 on its head

GLG R28a FS8St It Al th& dd notbSieva tiaktlier G dzi A 2 I €
A EA&d

AySldz fAGe GAf € 74 FT2N) 62YSYyHHE

From the outset of Section 75 there have been incidenthefduty being misinterpreted

and used against Section 75 groups facing disadvantage. A prime example were perverse

I NBdzYSy i a GKI 0 Llzof AO | dziK2NAGASE KIR (2 3
g2YSYy 2yt e aASNDA @S & KRR dadnifisdyebike iyom the

UN CEDAW Committé#’

22YSyQa 2NHlIyAalGA2ya KAIKEAIKGSR GKIFG adzg

extent that there were still instances of the duties being turned on their head and used
against the sector. example was given of funding conditions that sought engagement
across the Section 75 groups with little understanding of targeting objective need and
ALISOATAO RAAIFIRGIYy(Gl3ST O02YLISttAy3d 62YSyQa
and boys.

3.3Good Practice

There was a general sense that whilst the duties were not working effectively, they could
work, if operationalised properly. There were also significant examples of good practice:

g2

O«
(00}

T ¢KS / KAfRNBYyQa [Fg [/ SYiUNBIYR[JIWe KAAKY A FHXA

Consultation on its Equality Impact Assessment of the Reform of Bail Law and
Practice in Northern Ireland in late 2011. CLC had responded to consultation on the
matter earlier in the year and sought an EQIA given the potential forradumpact

on young males and possibly also on the grounds of religion and disability. The Law
Commission consequently undertook the EQIA and undertook direct engagement
GAOGK OKAfRNBY |YyR @2dzy3 LIS2IJS8 Quy ¢t X &
Listen A child accessible version of the consultation paper was produced and used in
carrying out consultation with several groups of young people in Hydebank Wood
Young Offenders Centre, the Juvenile Justice Centre at Woodlands and with groups
facilitated by VOYPIC and Include Youth. Additional data was also gathered for the
EQIA which was produced to a high standard assessing impacts across the Section 75
categories in detail and depth. The outworking of the EQIA were significant changes
to the proposalsrom the Law Commission; this included steps that bail conditions
took into consideration those with caring responsibilities.

1 The Equality Screening by the Department of Health of its Suicide Prevention
Strategy in 2016. This used research to identifiptad interventions for identified
KAIKSNI NARA] LINA2NRAGE 3INRdAzZLIA SAGKAY GKS
migrant populations and ethnic minorities; homeless persons; victims of abuse;
certain occupations; males aged-19; persons in contact witthe justice system
YR LISNA2Y A& GAGK YSyialt AtftySaasz AyOf dzf

1I7TUNDOC CEDAW/C/UK/CO/6 Concluding Observations on the UK, 2008, paragraph 273.
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consideration of significant research and other data across the Section 75
categoriest!®

1 A disability organisation highlighted a number of examples of goadtige that had
AYyo2f BSRAGYH sAGK GKS aSO0G2N gAGKAY (K$
included:

o Department of Employment and Learning (DEL) consultationisability
Employment Strategyvolving a preconsultation and Advisory Group
representatie of organisations and disabled people; with an outcome of a
much improved final document;

0 NIAssembly CommissianDisability Advisory Groupvolving pre
consultation and feedback; disabled persons involved in development of
ramps at Stormont;

o Departmer of Health and Housing Executigeaptation Review wide
consultation across NI facilitated by Disability Action; NIHE has a Disability
Forum as well as Race, Youth and a Section 75 forum;

o Department of Healtlt Independent Living Fund Reviewcease payment of
fund to everyone; consultation with disabled people succeeded in keeping
ILF for current recipients however not open to new clients.

Whilst this chapter largely focuses on the views of Equality Coalition members, we also took
evidene from persons who had worked in public authorities trying to promote good

practice in Section 75 compliance and some of the difficulties they encountered. Among
these was the issue of getting little response to equality screening or consultations from
either the ECNI or the Section 75 sector. Whilst it is not argued that Section 75 should be
dependent on such responses it can lead to internapderitisation of screening exercises:

A Permanent Secretary will ask how many people responded to the equality
screening and if you consistently say none it makes them think it is not worthwhile
giving staff the time to complete the screening.... If a department is sceptical about
Slidz f AGe GKSYy GKSeé gAftft GKAY]l y2 2yS A3
not even get acknowledgement back from the Equality Commission... that signals to
a department that even the Commission does not care.

3.4 Persistent problems with the implementation of the duties

This section details a number of recurring problematic issues which had arisen, largely in
relation to Equality Screening exercises.

Data gathering and monitoring

Without data you cannot properly equaligcreen as you will have
absolutely no idea what #nimpacts are going to b&GBT group

118 hitps://www.health-ni.gov.uk/sites/default/files/consultations/health/dolscreeningtemplate090916. pdf
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There is no coherent approach to identifying, disaggregating and reviewing
data sources on older people across section 75 groups to ensure they reflect
the diversity of older people of different ages, ethnic and comityu
backgrounds, sexual orientation, disability and gen@dder Persons
Organisation

It must be remembered that S75 is a proactive obligation and not a reactive
one- this premise is central to this call for evidenBasability Group

Almost all of ouwitnesses raised the persistent issue of significant gaps in data gathering
and usage within Section 75 processes; which itself becomes a barrier to the analysis
required within Equality Screening. This falls short of the binding commitment in equality
sthemes which states:

In order to answer the screening questions, we gather all relevant information and
data, both qualitative and quantitative. In taking this evidence into account we
consider the different needs, experiences and priorities for each@f&ection 75
equality categories. Any screening decision will be informed by this evidence
[commitment in paragraph 4.8 of Model Equality Schemes].

¢CKSNBE 6SNB LISNEAAGSY(d LINRPoftSYa 2F NBf SGI y
was partialarly raised on the categories of sexual orientation and gender identity. This

T

AAldzr GA2y o6l a FStdG G2 0SS WLINBGGEe INAYQD Ly N

FdziK2NAGASAa ¢g2dzdZ R aNBfe 2y GKS drien@fonass RI
ge& (2 aONBSy 2dzi AySldatAdASa GKIFG YIF& 09
gaps went well beyond this category. Examples were also given whereby relevant data
would have existed but was not sourced; for example in relatiotiné recent closures of
residential homes the number of residents with disabilities was not provided.

5SaLIAGS GKS Of SFNI O2YYAUYSYyUd Ay SlidzatAade 3
RFGFZ 020K ljdzt t AGF GAGBS | yrBblethslnf rgséakeh, leither @S ¢
from the sector or elsewhere not being considered with some Screenings arguing that only
NISRA and other official data sets were sufficient. There was frustration that often available
data is not used, one organisation felt tha

d.& IyR tFNAS (KS RIFdGF A&d GKSNB IyR NBfS
research sitting there not being used, a pile of reports then that are not relevant get
included. The data is not being disaggregated to apply to the policy areasjhat

sitting not being used. Sometimes you do not even need to delve into the data to know
something like male suicide rateS S NBE 2y S |y 264 ®¢

Another issue was the presentation of impact statistics without any correlation with data on
existing ineqalities:

everyone. No recognition that women start at a worse position. The policy does not

OK

D |-

G¢CKAA SldzZtAde aONBSyAy3da Al 2adzal LJNSaéyﬁfﬁa
1

FRRNBaa GKAa T2N) g2YSy 6K2 | NB GKSy adaft
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G¢KS AdadzsSa ¢S SyO2dzydSNIt221Ay3 G AL FTNR

are being written to address an inequality and despite the fact the document may intend
only to have positive impacts they do not adequately address how the polidyawél }
RAFTFSNBYG AYLI Oda 2y ¢KIG Aa | LINB SEAAD

Even in screenings whereby disadvantage within a Section 75 group was identified this was
not necessarily reflected in the screening decision. For example the Domestic Violence
screening by the Department of Justice did provide statistics that women were
disproportionately victims; the strategy was however not assessed as having a particularly
beneficial impact on women, but rather to generally have a positive effect for bothandn
women and no opportunities to further promote equality of opportunity for women were
identified in the screening® In relation to multiple identities the screening went on to hold
that whilst victims might have multiple identities the policy appliedatl victims

arrespective of ethnicity, religion, gender, gender identity, sexual orientation or any form of
disability or any combination of these categofies ¢ KA &4 A& AYRAOIFGAGS
misinterpretation of the duties derived in part from not dudgnsidering data on esting

2T

AySldzt t AGASAa APSd GKIG Fta t2y3a 1a GKS L2t yOe@

equalities impacts.

Another group raised concerns about the generality of approaches to data in screening;
being concerned that therevas little effort to identify the causal link between a statistic and
an inequality with a corresponding policy.

A further problem highlighted in Irish language screening exercises was not of insufficient
data but of data that was not relevant to assegpadverse impacts of a policy under the
GSN¥ya 2F | a0KSYS> 06SAy3a AyOfdzRSR YR YAagd
information demonstrating differing levels of hostility to the Irish language within Section 75
groups. This data ratheh&n being used to inform anfirejudice or tolerance measures

was then conversely used as justification for limiting or restricting an Irish language policy.
Whilst thankfully this bizarre approach has not generally been applied to restrict the rights
of other equality groups (e.g. by using attitudinal data on homophobia, racism or misogyny
as justification for restricting positive action measures) it remains a persistent problem for
minority language speakers.

I OKAf RNBY Q& N 3K i the irapsda dof Mick &f basalirg gatadnYSedkon 54 a 3
processes within the criminal justice system as greatly affecting any reliable assessment of
differential impacts on Section 75 groups. The ongoing lack of data in the two decades since
Section 75 was legjated for was in itself felt to be a failure to discharge the duties:

CLC consistently raise concerns about the lack of available data being relied upon in
policy and legislative development in Northern Ireland, despite a clear obligation,
since the inplementation of the legislation, on all designated public bodies under
Section 75 to collect data... As this duty has been in existence for nearly 20 years, we

119 https://www.justice-ni.gov.uk/sites/default/files/consultations/doj/equalitgcreeningdomestic
violence.PDF

56



https://www.justice-ni.gov.uk/sites/default/files/consultations/doj/equality-screening-domestic-violence.PDF
https://www.justice-ni.gov.uk/sites/default/files/consultations/doj/equality-screening-domestic-violence.PDF

Equal to the TaskkMBARGOED 31 January 2018

do not believe the absence of data constitutes a defence to the failure to properly
discharge tle Section 75 duty.

Concurrently NICEM recalled that they and other Equality Coalition members had been
raising the issue of data gathering from the outset of the Section 75 duties:

In 1999 we all made a submission to the Equality Commission around itteenge

for Section 75 so at that time we were clear about monitoring data, for us it was
crucial to enforcing Section 75. If we do not have any equality monitoring data we
cannot bench mark any progress...

NICEM had consequently taken forward a body ofkwon ethnic monitoring in a
collaborative project with public authorities in government and the health sector, with
guidance on ethnic monitoring following. The Equality Commission had also produced
detailed guidance on monitoring for public authoriti®8 Despite this there was ongoing
concern that data was not being gathered.

Not equality screening at alll

428 KIFIgS KIFIR YR SELINBaaSR &a&SNrR2dza 02y @SN
system is currently being operated within the public sector. Not least is the
D2OSNYYSyiQa I LILJI NBy (i Sedidn@%specially G KS | LIWE A
AY NBfIFGA2Y (2 |GKMAET KK NI RBS ! & ALBYT W& LIZNERB Y |

The practice of not conducting any equality screening at all on key high profile policy issues
with significant equality impacts was raised by a range of groups. Some of these policies are
summarised in the tableverleat

120gection 75 of the Northern Ireland Act 1998: Monitoring Guidance for use by Public Authorities, ECNI, 2007
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Public Authority Policy Area not Equality Screened

Various Broad range of decisions on budget cuts, including cuts
funding or decisions to close particular facilities;

Department of Health Gay Blood ban
Northern Ireland Executive ChildcareStrategy
Department for Social Strategic Housing Reform Policy (Facing the Future)

Development (DSD) Housingbased regeneration (building successful
communities)

DSD Homelessness Strategy;

Department of Finance Civil Service Voluntary Exit Scheme (VES)*
Department of Finance Fresh Starproposed cut in Corporation Tax
Department of Communitiet W/ 2 YYdzy A& | ff& CdzyRQb

Department of Employment Changes to European Social Fund (ESF)
And Learning (DEL)

Table: POLICIES FOR WHICH NO EQUALITY SCREENING TOOK PLACE
*There was no overarching impact assessmeah the VES, some individual public
authorities did screen its application in their organization;
+ The Department did subsequently screen the policy after a complaint had been issued;
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The above provide an example of the breadth of problems but are only a small sample of
examples given. One organisation cited the failure to screen the Homelessness strategy as
GRSTFAIFIYOS 2NJ AYRAFFSNBY OS¢ (2 (KSfadlamhingdzi 2 N
ECNiInvestigation, for previous failures to screen housing policy. The specific problems of
non-screening of key equality policies, such as the Childcare Strategy, appeared grounded in
an approach that as the policy itself was positive there was no needifeesing.

A further example given was the decision by a further education college to close down a
child care facility when it wanted to use the space for something else. The decision was not
equality screened despite obvious impacts on persons with dégets and women. The

facility being run by a private sector provider may have influenced the decision not to
screen the policy change.

There were cuts to the budgets of the Northern Ireland Executive totalling £3.7 billion in the
seven years from 2068015.1? To give an example of one sizable public authaytite

PSN¢t the Chief Constablead outlined that the organisation had faced £386 million in cuts
since 2004, with £108 million in the last three years (20I%and was facing a further 3%

cut (£20 milion) in the incoming financial ye&# The health sector faced cuts in real terms

of 6% a year over three years (262@15.}%3 There was a general view that budget cut
decisions were rarely equality screened.

The numerous cuts of funding streams to théwdary sector were also specifically raised.
One example raised was policy decisions around the European Social Fund, summarised
overleaf.

21 A Fresh Start Agreement, Section B, paragraph 1.1.

122 Chief Constable address to NI Policing Board, 24 May 2017.

123 Jonathan Swallow, addressttodza G SNA G & | Yy R Ly S| daEohfarénéeRepert andtPiapeds I
(Equality Coalition, 2015).
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European Social Fund (ESB)dzia G2 22YSyQa 2NAFYyAAl

Employment and Leaning (DEL)

1 a &ail  STRe andf the Bldrthecn Ireland European Social Fund
Programme is to combat poverty and enhance social inclusion by reducing
economic inactivit§

TbL 62YSyQa 2NBIYyAAlIGA2Yyad 6SNBE NBOAI
and upskilling courses to get women into employment. There is significant
evidence that women from disadvantaged communities face many barriers in
attending Further Education iy Colleges for formal qualifications (including
GNJF YALRNIEX OKAfROFNB:XZ YSyidalrt KSFEGf
providing such courses were able to provide holistic support packages to facil
attendance and prevent drop out.

1 There waghen a £9 million cut to FE colleges; subsequently monies from ESH
NERANBOGSR (246l NRa G(KS O2fftS3sSa oe
sector;

1 Towards the end of 2014/15 the Minister announced policy decisions to restri
ESF courses in thedor to Level 1 courses only (equivalent to gradé BCSE),
whereas the sector had been running courses to levels 2 and 3, and running
courses at level 1 only was untenable and contrary to the policy aim of improy
employability;

 Thedecisionledtt RSOAYI GA2Y 2F AAIYATFTAOI yi
aSO02N) g AGK 2NBFIyAaldA2ya adzOK Fa ¢
to give up ESF funding. There were also significant impacts on learners, facin
barriers and loss of holistgupport with the switch to FE colleges;

1 The decision was subject to a complaint to the European Ombudsman and
received significant political attention. Some concessions were made in relatig
learners with disabilities but none on gender grounds;

1 Degite clearly constituting a policy decision with significant adverse impacts
gender the ESF decision, was not Equality Screened at all.
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Quality of Screening

GhOSNI £t Al Aa 5raaloratAade ! Oiraz2yQa SELISNRS:

applied late as an afterthought rather than central to decision making, without sufficient
data on which to make a decision or without sufficient consultation or consideration of
GKS Sldzr f Ade AYLI OGa NARaAAYyIPDE
LY GSNXa& 2F blLt{! Q#énobthelI&chih Byequslity aufy byi KS |
Public Authorities it would be generally p@E
¢ KS aONB Sy Ay Bein§ dokded AFSERANE furlFnier8a) decisions had
already been taken and staff and their resources in céumere tick box approadio
Slidz- f AG& AYLI OO lFaaSaavYSyilosé
The other recurring theme was the poor quality of many screening exercises when they
were undertaken and the small number that were leading to any mitigating measures or
triggering an EQIA. Tokenistic screening undertdé&enor after a policy decision had
already really been taken, or merely to rubber stamp an existing position was a recurring

theme. Coalition members argued that often screening was undertaken to deliberately
avoid an EQIA. A trade union commented:

..probably the worst examples are where it is very, very clear that the public authority
does not want to screen the policy in, they do not want to proceed to an EQIA and whilst
there may be very clear equalities impacts that you can see there is oftek afldata

and you get a stock response the entire way through the document which can be
a2YSOKAY3 tA1S WGKS AYLI OGO 2F GKAAa LREAO
beneficial for the population of NI as a whole or something like thétere is no real
consideration of the nine Section 75 groups. There is no real consideration of the various
needs, priorities etc. Sometimes there is consideration of data but the data is extremely
general, its population levels etc. Sometimes an impaéltbe identified but wrongly
categorised as being minor, again presumably with the purpose of not having to proceed
to a full EQIA.

Another trade union gave the example of Department of Communities proposals to close
three rural Social Security Offeand Job Centres, where they cited that no full EQIA was

OF NNA SR 2dzi dzy RSNJ 4KS NI GA2y €S 2F ay20 KI
ANRdzLJA® bLt{! gl a O2yOSNYySR 0(KIG GKS 5SLJ N
[such] evidence tly concluded that any impact on some Section 75 groups would be
YAY 2 NWDE

The issue of deviation from duties under the scheme on policies which have been subject to
I LINA2NJ LREAGAOFE WRSIEQ 61 &8 NIAASRdot¢KAA
want the legislation to cover children. Decisions by the Executive Office require consensus
between DUP and Sinn Féin Ministers, and Sinn Féin (along with other parties and the ECNI
and NICCY) were agreeable to the legislation covering everybody. Waegie period of
negotiation which led to a position whereby the legislation would protecii&6/ear olds,

but not under 16824 1n February 2015 there was a Written Ministerial Statement from the

24Forg I O1T ANBdzy R 4SS GKS O2YYSyida 2F WdzyA2N) aAyAaidSNEa
Committee for the Office of the First Minister and deputy First Minister, meeting on Wednesday, 15 April 2015
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First and deputy First Ministers that a decision had beeched the legislation would only

apply to over 16$2°This occurred two monthiseforethe public consultation process on

GKS tS3ratlriAz2yd ' NBaLRYyRSyld KAIKEAIKISR
clear disadvantage to children and yourgpple they proceeded to recommend throughout
0KS R20dzySyid GKFG GKS fS3xatlrdAzy akKz2dzZ R 3
complaints regarding Equality Schemes compliance that are dealt with in the next chapter;
yet is included here as an erale of the duties not being properly applied when a political
decision has already been taken.

One of the most significant recurring themes among respondents was this question of
Wofly1Si AYLIOGQ 6KSNBoe& aONBSy bygtaingdnatdzt R ¢
the policy would impact positively on everybody, without any proper analysis of Section 75
groups. The Participation and Practice of Rights organisation stated that some screening
SESNDA&SE | NB NRdziAy St @ &fOA A SR aBY (A I YD RINE
0SYSTAla SOSNR2ySQ GKSy 02y Of dzZRAYy 3 (G(KSNB
Ad dal YAAAYUGSNIINBGFGA2Y 2F GKS Rdziés odzi |
out that such an approach assesithere are no existing inequalities:

Disability Action has been concerned when Public Authorities state that the policy
would be applied to everyone therefore by treating everyone equally there is
assumption there is no adverse impact. They miss thelwascept that not

everyone is at the same starting point. If they do consider anything it is mitigation
rather than promoting proactively equality of opportunity. In such cases, the best we
can hope for Section 75 groups is not making anything worse\linat it is already.

I 3@ NAIKGa 2NBFyYyAaAlFGA2Y faz2 NBFSNBYOSR
SOSNE2YS YR a2 S@OSNEB2YyS gAatft KIFGS I LI2AAIL

{ SOGA2Y Tp 3INRAZLIA ® 2 2 ¥ Riged doncithsIegarding iackeBsing” A & | (

~

i
tendencies to ignore existing inequalities and instead presentifolic | & W3ISY RSNJ f S«
S

OKFG WHLILX @ FyR 6S | 0O0SaaraotsS G2 Fft LIS2LX
constituting an adverse impact amomen. This approach appeared to have worsened in

some departments in recent times but it was not clear if this was a result of direct political
RANBOUGUAZ2Y 2NJ LINB&aadaNB>X gA0GK 2yS NBaLRYyRSYyl
and they do notvant to deal with the DUP. | do not know if civil servants were instructed to

write in a gender neutralwggy o6 dzi RSaONAOAYy3d (GKS RSOSt 2LIV§

compounding approaches of not dealing with equality and inequalities.

I OKAf RNIENETEY ANBAFTIKAG2EY NJ AASR W3ISYSNrf AYLH O
legislation across a number of protected grounds:

Statements were made in the EQIA (in 2010) about the Bill applying regardless of
sexual orientation or gender and that it will apply edjy to all. This is a clear
misinterpretation of the purpose of the Section 75 duties, which relate to the

http://aims.niassembly.gov.uk/officialreport/minutesofevidencereport.aspx?Agendald=13160&evelD=7498
25EMdFM Written Ministerial Statement, 19 February 2015, available at:
http://www.equalityni.org/ECNI/media/ECNI/Publications/Corporate/Commission%20Meetings/2015/cmeetin
g250215/EC_15 03_5.pdf
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identification of potential for adverse impact which arises as a result of policy
proposals. It is not enough for a designated public body to satytkieir proposals

will apply to all equally, as this does not address the impact that the policy may have
depending on different needs or life circumstances.

A number of groups also referenced the neglect of the screening question on positive action
steps that could be taken to promote equality of opportunity. The ECNI contend that this
referenced in their guidance and advice (in addition to being a screening question) however
a respondent did argue this element of the duty could be better promoted.

Equality Impact Assessments (EQIAS)

The main observation regarding EQIAs was that they were rarely done even when a properly
undertaken Screening Exercise should have triggered an EQIA. It was generally thought that
on the occasions EQIAs were undertakegly were generally of much better quality than

the average screening exercise, and at times quite thorough. There were exceptions
however to this. One recurring example being the EQIA into the Welfare Reform Bill which
avoided analysis of four of the nirfgection 75 categories.

Conversely there were examples of EQIAS being triggered when screening exercises should
have concluded that there were no adverse impacts on equality of opportgritgse

mostly referred to policies promoting the Irish languagech polies had essentially been
misclassified as raising adverse impagits part on good relations groundsimply because

they were politically contentious and there was hostility against the language.

3.5 Challenging poor practice

It would be fairto describe most of our participants as frustrated (and some as exhausted)
by their constant efforts to challenge the poor application of Section 75, particularly
screening exercises. This was often undertaken in responses to consultation exercises
where groups would be critical about screening and ask for a full EQIA to be undertaken.
The potential to do this was limited in consultation exercises which were restricted to
yes/no type questions.

There was general agreement that raising deficienci¢lserapplication of the Equality
Screening directly with the public authority, whilst necessary, was not making a significant
impact in improving practices. Some groups felt they were largely ignored. This had led
some groups to go down the route of forn@mplaints to the public authority or the ECNI

¢ the experiences in doing so are elaborated upon in the next chapter. However, most
groups had not gone down the route of issuing formal complaints. The reasons for this were
varied, and at times different&m different groups and respondents. They included the
following:

1 The legatechnical complexity of issuing complaints that must be grounded in a
WFIFAEfdZNBE (2 O2YLX &@8Q oAGK StSYSyda 2F |y

T ¢KS NBIFf YR LISNOSAGSR RAFTFAOdA G& 2F y72

T /2yOSNya GKIFIGO G0KA& g2dZ R RIYIF3IS |y 2NAI
authority ¢ particularly when the public authority in question was their funder;
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1 The caonplaint not relating to an identifiable policy decision but rather other
breaches of scheme, such as failures to adequately train staff in Section 75;

1 Concerns, borne from the experience of others, that complaints would take too long
to provide an effectie remedy;

1 Views that lobbying and campaigning around the issues would ultimately be more
effective than the use of the formal mechanisms;

1 There were few examples of the Section 75 duties achieving anything for issues such
as gender equality and therefoeereluctance to rely on such challenges;

1 View that there was an enforcement body in the Equality Commission and it should
be proactively challenging public authorities and not leaving it to the sector and
directly affected persons;

1 Diminished capacityithe sector to engage in formal processes;

In relation to this latter ground one organisation attributed this too:

Overall the state of the sector...diminishing funding...the groups turn in on themselves
to survive and it is important for the voice to\aatate at a higher level. Individual
groups do not have resources and time to go down that route.

A further factor inhibiting use of the formal mechanisms were groups not feeling supported
or well advised by the Equality Commission, or that the Commigsielih would not
subsequently use its powers effectively.

3.6 Role of the Equality Commission

Evidence we heard was critical of the ECNI as regards their role of ensuring compliance and
the effective enforcement of Section 75. It is notable that a nundfanember groups were
simultaneously complimentary of the ECNI as regards the manner in which it exercised

other functions. Forexampjé Dha LI2AYGSR (2 0KS jdzrtAde 2F

policy papers and guidance documents. Also raised was thigyalsithe Commission to
achieve high profile broadcast and newspaper media coverage wil@ctimination cases it
had represented victims in against the private sector, which itself will act as a deterrent for
malpractice in such issues. It was argtieat whilst the Commission clearly had this ability

to air such issues prominently in the public domain they chose to keep much more of a low
profile in relation to Section 75. There was a general view that this may be to avoid conflict
with government angublic authorities; and that groups instead expected the Commission
G2 0SS W2¢niiGBBdrdup called¥@ a more challenge function relationship with
government:

| want to see them be the champion of LGBT people in Northern Ireland and an
advesarial relationship between them and Government, they should challenge
government every time it steps outside the boundaries@étt®n 75 and they should
be forthright about that. There should not be soft conversations between them that
S R2 Yy Qinceiof BperSogalyRvBuld like much more independence from the
Gommission on an issue that is often deliberately lacking and it is unfortunate.
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The ECNI in response to these views has stated that it is not the case that they choose to
keep a much lower naia profile in relation to Section 75, but rather that the reality is it is
more difficult to interest the media in Section 75 work. The ECNI also contended that the
perception that it did not challenge government should be considered in the contexttthat i
most recent investigation reports were against its own sponsor department and the
Department for Social Development/Communiti@s.

Other concerns from respondents ranged from a general lack of effective enforcement by
the ECNI of the duties to criticisofi the advice giving function in relation to breaches of
A0KSYSs gA0K 2yS NBaLRyRSyd | NBdAy3 GKFG A
from the ECNI regarding the likelihood particular action had breached a scheth&. Sy Q &
organisations pointedo the limited capacity in the sector, and the expectation that the
enforcement body would do more. Member groups also felt mystified that the Commission
would also share many of the concerns of the sector about systemic poor practice in
screening exerciseT @S0 RAR y20 FLILISFNI G2 NBIFNR Al

In discussion on this research it became clear the ECNI was concerned about the adversarial
nature of investigations and wished to consider its whole gambit of powers (e.geaatvic

GKS T R2LIGA2Y 2F S| dz t A20Téis aQdit and &idheredthie WSy T 2
impression of reluctance on the part of the ECNI to enforce Section 75 through its powers of
investigation.

{2YS 3INRdzZLJA KIFIR W3IAOGSY EzNQrelgtgn taiSe®Sdn’s 3 | ROA
compliance, arguing that it both took too long to get a response and responses were not
always helpful. One example of both positive and negative experience related to Age GFS
legislation. On the one hand groups regarded EfohNty and research into the matter
positively but not its handling of a Section 75 complaint, a matter further detailed in the
next section.

Several organisations raised concerns thatE@&NIvas giving too much prominence to the
good relations elemes of Section 75 rather than the equality element of the duty. Firstly
there were concerns from gay rights groups that the whole emphasis on good relations was
itself negatively impacting on Section 75 groups, particularly in the sphere of denying groups

[j

OS

funding, butthattheECNB | & KSI @GAf & Ay @SaiuSR Ay &adzOK w322

than challenging such practices as an adverse impact on equality for organisations working
with Section 75 groups. A respondent stated:

Good Relations impacts uggatively around allocation of resources... through direct
funding like the Social Investments Fund which is a neat way of excluding us from
allocation of government resources.

126 ECNI comments on a draft of this researcbpy on file
127 At the discussion seminar on this report the ECNI Chief Commissioner §tatethtion to the draftandits
conclusion on the need for greater enforcemetitat d ¢ K SNE F LILISF NBR G2 0SS |y dzyRd

out[in]Schedule® | S f+FGSNJ adGFriSR G4KIFKd GKS 9/bL KIFIR aRSLIX 2
GSYF2NOSYSyilié FdzyOlrazya GKIG 6S KIFI@S @FrAflFofSY FN
authorities and otherg as you knowg to approving equalit schemes and also to our responsibilities in
NBfFdAz2y (2 O2 YL} |Spebking NdteyoFOr MighgeBviaidibvg 1L 2(Dkc2rybér @@age iv

and v,copy on file.

I 2YYAA4A2y Q4 dzaS 2F Ay @SadAahe dsped of theenforceRengpivvisiohssa uKL
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The difficulty of enforcing the Section 75(1) equality duty in the context of issues around

K2dzaAy3 AySlidzatade gla FStG G2 0S Y2NB RAJTA

2y aSANBIAFGAZ2Y NI GKSNJ GKIYy K 2ealziateyieht oh Ke$ |j dzI f
Inequalities was felt to be particularly problematic. It was recognised thaEtbRhad
subsequently revised this statement and conducted research that had acknowledged

housing inequality. However it was felt that this had only ocediin response to criticism

from the sector making the original document untenable; and also the new recognition that
there was housing inequality was still essentially attributed to having lcaesedoy

segregation. An NGO working on housing rights ssased how untenable it would be for
GKS /2YYAaaAirzyQa O2dzyiSNLI NI 62R& Ay DNEBI
SGKYAO YAY2NARGE-aO2NKANAERGRPI2 WaSET

A disability organisation was concerned about the lack of a strategic agipfoam the
Commission to take action in relation to issues that had been repeatedly raised with it such
as the question of monitoring data. It was pointed out that monitoring was committed to
within paragraph 4.30 of the ECNI Equality Schesngplate whid the majority of blic
authoritiesuse and that the ECNI had produced monitoring guidance; howeweas felt

that there was consistently poor practice on the matter. It was felt the Commission should
be proactively tackling the issue:

The EqualityCommission need to scope where we are with equality monitoring. We
have highlighted the lack of evidence presented and lack of monitoring continuously
at our meetings with them. We now need to request formally from the ECNI exactly
what their plans are ithis area.

Disability groups also felt that the last guidance from the Commission had been regressive
and a great emphasis was needed on compliance.

The next chapter covers experiences of the formal enforcement mechanisms for the Section
75 duties.
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Chapter 4: Reviews, Complaints and the use of enforcement powers
Introduction

This chapter covers the formal use of mechanisms provided for within Equality Schemes and
the legislation to enforce Section 75.

The chapter will first look at the mechanism®Bf{ ONB Sy Ay 3 5SOA&A2Y wS({
public authority Equality Schemes, and subsequently complaints made directly to public
authorities. These sections are informed by the evidence of Equality Coalition members
provided to the research.

Thefollowh y3 aSOGA2y gAff RSEHE gAGK Wt NI INI LK
analysis of the limited number of complaiftased investigations taken forward by the
Commission and also examination of complaints in recent years which decisions have been
made not to investigate.

CKS AYAalAILYRARNI EROFO oNY OSAGATlGAZ2Yya o0& (K
following section.
This will be followed by an analysis of the precedents and outcomes of Commission

investigations, only one of which to date (relating to a republican memorial on publicly
owned land) has ever been referred to the Secretary of State for formal directions.

. .
1 What is the likely impact on equality of opportunity for those affected by this

policy, for each of the Section 75 grounds? Minor/Major/None

o S R e MinorMajorMione Left: an example of a screenin
RN hosec et b schmcogs o1 . fiowe template where despite the

overall as local communities will benefit . . .

Poliical | from improved acoessibiy lo communiy clear commitment in equality
opinion alis which will increase participation in i

Racr—— Ty actviy across NI sodely schemes to assess impacts or
ethnic group :-'e:jsures o m:pro'-'e fac(cessub«kr,l- a.rell;kery h f h )

> :m;a?w pecple and those wih each of the Section 75

ependents. . - .

L A categories the public authority
status .

- has actually merged all nine
M boxes into one and contended

A

ey that the policy wilbe good for
[Disabiity | everyone.

Dependants
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4.1 Screening Decision Reviews

£t 9ljdzrf AGe {OKSYSa gKAOK F2ft2g GKS 9/ b
the following provision:

4.14 If a consultee, including the Equality Commission, raises a concern about a
screening decision based on supporting evidence, we will review the screening
decisiont?8

This provision is not explicitly provided for in the legislation but is recommended by the
ECNI as part of its methodology, and does assist in meeting the legiséafiueements to
assess impacts on equality of opportunity.

The process is very straightforward to use and unlike a formal complaint is not limited to
persons who can claim direct effect. Any consultee can raise a concern about a screening
decision, prode some evidence to support this and the public authority is duty bound to
review the decision. If a public authority unreasonably declined to do so the consultee in
guestion could raise a failure to comply with equality scheme complaint with, by definitio
the consultee being the directly affected person. A common contention is likely to be that
0KS {ONBSyAy3 5SOAarzy (2 WaONBSy 2dz2iQ |
be reconsidered on the basis of evidence.

A number of examples ohé impacts of triggering screening reviews are provided below,
and testify to the mechanism being an effective one in seeking compliance with Section 75.

CKS /2YYAaaArzyQa GSYLX TGS FyydzZt LINRPINBAEA
Authorities do catain a question on Screening Decision Reviews but there is no centralised
repository of information within the Commission in relation to reviews and hence no
statistics are available. Sampling a number of Annual Progress reports it was notable that a
depaNli YSY G RAR Fyas6SNI weaSaQ G2 (GKS ljdzSaildArzy
more to changes to the screening process in light of consultation responses rather than the
formal screening review proces$¥.

However, from the available information it de@ppear that the screening decision review

is rarely used by consultees. Only CAJ, CLC, UNISON and the Equality Coalition itself had
used the mechanism among the Coalition members who informed this research. Perhaps
surprisingly given that the provisios iecommended by the ECNI and makes explicit
reference to them, it does not appear that the ECNI has used the formal review mechanism.

The following pages contain a number of examples of the process and outcomes of
Screening Decision reviews.

128 Equality Commission, Model Equality Scheme (November 2010) (note the paragrapemmay be
different in public authorities schemes.

129 See for example the Department of Health annual progress report-261541:https://www.health-
ni.gov.uk/sites/default/files/publications/health/publi@uthority-201516-progressreport.pdf
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Public Authority Consultee triggering review,

EnergyWise/NISEP Schem Department of Economy | CAJ, 9 June 2016

The Department consulted on changes to a major grants scheme that
particularly relevant to alleviating Fuel Poverty providing grants for
heating and insulation schemes for homes funded by a levy on electric
bills. The Department consulted on replagithe existing scheme (NI
Sustainable Energy ProgramigiedlSEP) with a revised scheme known a
WOYSNHEGAASQD ¢g2 AAIYAFAOFYyH L]

Policy Detalil
1 Changing the way revenue for the scheme is gathered by

exempting business customers and transferring ladirges onto
domestic customers;

1 Ending a commitment to ring fence 80% of all spending to prior
households (lowincome households in the most objective need)
9ljdzr f AGe aONBSyAy3d KIR 0SSy 0Oz2y
Further to discussions with Fuel Poverty groups CAJ lodged a review
request, raising (in summary) the following concerns:

T ¢KS OFdSa2NraldAz2y 2F 9ySNHE?
comparative consideration of equalities impacts compared to th
NISEP $eme;

1 Misinterpretation of screening questions on five of the nine
{ SOGA2Y Tp OFGSIA2NASaA (KNP
AYLI OGaQ 2y adzOK 3INRdzyRa ol y
indirect discrimination);

Review 1 Screening impacts only appéag to consider the revenue stream

Grounds changes and not the ending of rifigncing spending to priority
households, and thus not considering available data and resea

1 Consequently not considering official statistics which would hay
identified likely advers impacts on Section 75 groups more likely
to face fuel poverty (e.g. women, Catholics/nationalists);

f owAdKGE@0 FAYRAYI WYF22NR R
categories (age: older persons, racial group, disability and
dependents) but not instigatingn EQIA in accordance with the
commitments in the Scheme;

Senior Officials from the Department met with CAJ and reviewed the
screening decision. In August 2017 an announcement was made that
policy change would be put on hold and the NISERmse, which was to
end in March 2017, would now be in place for 2a8%° The NISEP
budget is around £8 million a year. The fund was subsequently extenc
into 2019.

QOutcome

130 https://www.uregni.gov.uk/newscentre/updatenorthern-ireland-sustainableenergyprogramme
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Public Authority Consultee triggering review,

Staff Childcare Scheme NI Assembly Commission | CAJ, July 2015

The Assembly Commission (which runs the Northern Ireland Assembl
took a decision taliscontinueits staff child care provision (a salary plus
scheme)nd introducea less favourable scheme (voucl@sed scheme)
ell[YARIEIENN in order to save £280k a year in light of budget cuts of 8.2% of

WO2y i NRTQ I BIf &I tOREE a{ ONBSYyAy3 g1 i
WYAY2NR AYLI Oda IyR KSyO0OS RAR Yy
alternative policies.

Further to engagement with affected persons and the Trade Union NIF
CAJ lodged a review request raising the following matters:

1 The Screening exercise provided figures that the average loss
the 120 directly affected employees would be 23 per annum,
GKAOK &aKz2dzZ R Of SINI & 0SS 02vya
with dependents and should have led to an EQIA,

1 Only an EQIA would be able to fully consider the equalities imp
on affected employees in categories such as gender;

1 No equality monitoring was planned further to the screening
decision;

Review
Grounds

The Assembly Commission treated the review request as a complaint

against the Equality Scheme and issued a response in August 2015. 1

committed to:

1 Review of the screeningxercise to generate and include detaile(
data where gaps exist in Section 75 categories;

1 Consultation on the policy followed by analysis of the data and

consequent reconsideration of mitigating measures and whethe

to undertake an EQIA,;

Subsequently théollowing mitigation measures were introduced for:

1 Staff who incur additional childcare costs as a direct result of th
need to attend their place of employment late into the evening t
facilitate Assembly business;

1 Staff whose children have a disabilibat is unlikely to be
accommodated within usual childcare arrangements;

Outcome

The Assembly Commission however still maintained the impact was
WYAY2NR YR RAR y2i O02YLX SGS |y
that the response from the ECNI to the seméng did not indicate the nee
for an EQIA.
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Bedroom Tax

Policy Detall

Review
Grounds

Outcome

Public Authority Consultee triggering review

Department for Communities | Equality Coalition, 2016

¢tKS . SRNR2Y ¢FE O62FFAOAL £ fadh GIAKAS G6A{
relates to the delayed Northern Ireland implementation of a keyetesf UK

welfare reform act policy; whereby the housing benefits will be cut from

individuals and families, if they have a spare rodimis will exacerbate poverty
and have aderse impacts on a number of groups within Section 75 categqrie
for example single parents (mostly women) and persons from the Protestant
LGBT communities where family sizes tend to be smaller.

The policy decision in question was to introduce thei®em Tax from January
2017, but under the terms of the Fresh Start Agreententrovide a
supplementary mitigation scheme whictould not practically apply the
bedroom tax to claimants between January 2017 and 31 March 2020.

A screening exercise wasntucted in July 2016 and sent to consultees in
October 2016. This document itself provides general evidence of a particula
severe impact of Bedroom Tax in Northern Ireland due to the nature of hous
stock where there are few-2 bedroom properties avaible, meaning it is less
likely persons will be able to be-adlocated housing to avoid Bedroom Tax. Th
document then rightly points to the high levels of poverty in NI and rightly
02y Of dzZRS& GG KS AYOUNRRdAzOGAZ2Y 2 F mpatt]
driving a high proportion of working age HB [Housing Benefit] claimants into
L12 OSNIie dé ¢KS R20dzYSyd | f & 2Se®idnzbK f A
groups including Gender (women) and Age (older persons). The screening
decision howevewasfor no EQIA.

There were three grounds for screening decision review sought by the Coali

9 Thescreeningdecision unduly restricted the scope of measuring equa
impacts of the policy decision to the mitigation period 22020

9 Thescreeningdecision does not duly consider four of the rieetion’/5
categorieqReligious belief, Political Opinion, Racial Group and sexug
orientation)

1 The screening decision, in concluding that the Bedroom Tax would b
positive for good relations, miderprets this limb of the duty

The Department did review the screening decision and produced a revised
template. This again only considered the mitigation period but did concede t
AlG g2dzZ R 0S -sdtéeRt@e\BRdronr BagpolibgoreN2i1819 prior
to the lapse of the mitigation.

The revised screening also now considered evidence on the other four grout
This set an important precedent as the Department had not done so through
welfare reform. However, only the sample eviderprovided by the Equality
Coalitionwas consideredndwasdismissed oithe ground that there is no
WRANBOG O2NNBfFUGA2YyQ 0Si6SSy GKS R
I ONBIFOK 2F RdziASa Ay (KS a0OKSYS |
correlations. The review did not address the application of thedgetations
duty to the tax.
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Policy Detall

A screening review request was issued on the 10 June 2016 (during the consuliatiof

Review
Grounds

Outcome

Programme for Government | The Executive Office (TEO) | Equality Coalition, 2016

Public Authority Consultee triggering review

The TEO launched a consultation exercise on the draft Programme for Government
Framework2016-2021 (PfGF) from the 27 May to the 22 July 2016. The PfGF differe
from previous Programmes for Government in adopting an outcebased approach, it
also proposd what that outcomeshased approach should be and committed to a

number of other matters including the implementation of the Fresh Start Agreement.

The PfGF consultation document contained a-page summary on Equality Screening
but not thescreeningtemplate on thedecision. The summary stated that the decision
KFR 0SSy (2 WaONBSy 2dziQ GKS L}RtAaode
was limited to stating that the screening exercise had considered whether the adopt
2F Ly W2 dzi QI INTEer Seke@advBrsely impacted on equality of
opportunity;

focusing on the following concerns:

1. The duty under the equality scheme is to screen the proposed policy, not a part o
the Screening Decision only considered whether there were going to be any adversg
AYLI Ola GKNRAAK WYWFR2LIWGAY3 'y 2dzi02YSa
considering the impacts of what the Outcomes Based Approach was;

2: The PfGF committed to the implementation of the Fresh Start Agreeymdrith
includes significant policy decisions with likely major adverse equality impimctisiding
the proposed cguoration tax cuts; but this was not considered at all in the screening;

3: The PfGF proposed a range of specific outcomes based indicators, which positive
include a number of equalities indicators (e.g. on health and educational inequality)
do not include direct inequalities indicators on other areas (e.g. housing doymgnt

inequalities) and do not commit to desegregated monitoring of these indicators on s]
grounds despite commitments in the Equality Scheme.

4: Seeking further information as to whether s75 consultation had been adequate

The TEO reviewethe screening decision and responded on tHeAigust 2016

outlining:

1 The Screening Decision had now assessed the content of the proposed outcom
framework, but did not consider it would lead to adverse impacts;

I The Fresh Start Agreement was a-présting commitment, and there would be no
equality impact from reaffirming a preexisting commitment;

I The TEO now would commit to provide disaggregated dat@emtion75 identities
FONRaa (GKS t D LERARMDIHISND aSG Wo KSNEB

9 The TEO considered the consultation withction75 groups to have been adequate

The Coalition welcomed the commitment to disaggregate data; but sought clarificati
relation to the revised screening exercisas noscreening template ha been provided,;
in light of the aboveesponse also soughtere details of when a Fresh Start had been
previously screened, and a copy of its screening template.

Despite reminders no response was received to either of these requests for over twg
months. The Coalition therefore concluded that steeningtemplate (as required unde
the Equality Scheme) had been produced for either decision and proceeded to issue
formal failure to comply complaint (detailed further in nesdction.
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Policy Detall

Review
Grounds

Outcome

Community Halls Pilot fund | Department of Communities | CAJ, 2017

Public Authority Consultee triggering review

The Department for Communities (DfC) havirng funded a predecessd@Zommunity
Facilities Improvement Schemeickly devised in the new May 2016 mandate a

W/ 2YYdzyAGe 1 1fta ailAy2NI 22N aQ tAf2d t
Orange Hall in October 2016 with a budget of £500k; a budget Wisidhincreased to
£1.9m by the time successful applicants were announced in Sixmilewater Orange H
January 2017. The programme focused on capital grants of around £25k persatigani
There had been no consultation on the scheme and it was revegledAwml request that
no recordswere kept of how its criteria were devised. When the fundingsannounced
there were political allegations that the fund was discriminatory.

In light of this CAJ then requested on the 16 January 2017 a copy of the Equality
Screening document to assess such claims. This was not forthcoming within the
GAYSaortsSa FyR /! W A&a&ddzSR I WTI A tcozildg
documaent. It then transpired however that no screening had been undertaken, but w.
commenced on the 17 January and completed on the 2 February 2017.

The belatedscreening exercise was however tokenistic and CAJ were concerned thay
had been conducted with the purpose or effect of disguising potential adverse impag
on a number ofSection75 categories, to avoid an EQIA. The infia¢ening exercise
went as faras merging the equality impact boxes in the template for each category in
one and substituted due analysis with a statement arguing that the policy would be
positive for everyone. The clear differentials acr8ggtion75 categories (on which it
subseqently transpired DfC had data) were ignored, nor was there any analysis as t
whether these differentials in recipients (on gender, religious belief, political opinion)
constituted adverse impacts or were justified by meeting existing inequalities or
addressing specific needs. In total nine related flaws in the screening decision were
identified in the review request.

Amidst significant media coverage in the context that funding decisions in DfC had
contributed significantly to the collapsd the Stormont administration, the DfC
conducted a review and produced a revisegeeningtemplate in March 2017.
Documentation on the scheme was also released umdeedom oflnformation
legislation.

The revised Screening Exercise did identify signifididffierentials on somé&ection75
categories. The screening decision was that these differentials constituted positive g
not adverse impacts as they meet unmet need in the identified grawdsmately
mostly Protestant makded organisations. Howevethe evidence put forward to support
this contention was limited to an assertion that the policy addressed unmet need as
faith-based organisations did not seek lottery funds. However, figures released by th
lottery to the media flatly contradicted ih assertion. Consequently in the absence of ¢
other evidence of addressing an existing inequality the Screening Decision should h
led to findings of adverse impact and an EQIA.

CAJ identified 19 substantive and procedural breaches of the DfC Edbctigéme in
relation to the Community Halls scheme and sought a formal investigatioimebiz CNI
TheECNBEnnounced in June 20%hat it would conduct an investigation into the schem
and DfC decisions to cut funding to thinfa Gaeltacht Bursary Schemeédecember
2016.
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As is demonstrated by these examples the process of triggering a screening decision review
can be deployed as a powerful tool to seek reconsideration of decisions and the proper
application of the Equality duty where the process has been flawed.

In relation to matters such as the Community Halls Scheme a screening decision review,
coupled with Freedom of Information requests, have been the tools that have brought a
significant level of scrutiny and accountability as regards how controversial policy has bee
developed.

Screening reviews can also inform (or prevent the need for) formal complaints for failures to
comply with provisions of Equality Schemes. The next section will examine the role of
complaints to public authorities.

4.2 Complaints directly tgublic authorities

General patterns of complaints to public authorities

. STF2NB GKS 9/ bL ORsyNMISYUR TFAFYUCES &G AYH | 20YALZE Y1 AlyKES

first complained to the public authority in question and given them a reasonable
opportunity to respond. This process (rightly) allows a public authority to first remedy
failures to comply with their Equality Scheme.

It is not straightforward to obtain reliable statistics for the number of complaints issued to
public authorities in any given yedrhe Commission does seek an annual equality schemes
progress report from public authorities that includes a question on the number of
complaints received. Model schemes contain no other requirement to draw complaints and
0KSANI 2dzi O2 YSa attentian EnSan dngoligybasisaThe2rgténticonsultation
document from the ECNI states the number of complaints reported annually has been
WNRdziAYySte t26Q | yR ORA G-B45thatRl-complaigiNderé KS 0 dz?
reported in annual progress repts. However the ECNI, on further examination of the
information, qualifies the reliability of the figures citing examples of public authorities on
the one hand counting complaints on other equality issues as schemes complaints, and on
the other one publ authority which received over 300 complaints, having counted them as
2yS Fa GKS& ¢g3NBE 2y WaSYLX I GSaQo

It also appears that some public authorities have not published a report each year. For
example a Progress Report produced by the Department of Justice for2B0Bbstates that

zero complaints were received. However in the previous year, for which natrispo
LINSaSyGfte LlzoftAaKSR 2y (KS 5SLI NIYSyiQa ¢
be around 300 (and are likely to be those referred to above by the ECNI). These relate
largely to significant numbers of complaints in late 2014 issued bggeruPSNI officers in
relation to proposed changes to pension arrangements. These complaints centred on
procedural failures to comply in relation to duties within the scheme to consult with directly
affected persons, with affected PSNI officers arguing degpartmental engagement with

the Police Federation did not suffice for scheme purposes. The impacts of the changes were
also considered substantive by an estimated average reduction in the pension pot of around

Blsection 75 Statutory Equality and Good Relations Duties Actititgeagvidence of public authority
practices, ECNI October 2017 p38

74

Ay

(@]
Q)



Equal to the TaskkMBARGOED 31 January 2018

£100k per officer. There is no referencetliis issue and the outcomes of the complaints in
the 2015 annual progress report.

One public authority respondent participating in this research attributed the low number of
O2YLX FAyida G2 Al o0SAy3a ai22 KINRyY&2HNEP dzRA §
work out how to pitch a complaint or link it in to a breach of equality scheme. Suggestions
were made for the authority to seek to link equalities complaints to potential breaches of
the scheme, and an easily accessible complaint tool driph dzii K 2vWBsifies t0 &
facilitate complaints. The model scheme itself was felt to be very complex for an untrained
complainant to navigate.

A number of examples of Coalition member groups pursuing complaints directly with public
authorities were pesented in the hearings for this research. Complaints by Coalition
YSYO SN ANRdzLJA Ay Of dzZRS GK2&aS 2y AGNFYAIKGTF2N
complaint that the Department of Communities had not providedrequest copy of a
screening templatéas is committed to in the Equality Scheme) in relation to the
Community Halls scheme. (It subsequently transpired this was as no screening had taken
place, and was remedied by the Department then conducting screening and publishing the
outcome.)

Specifc examples of complaints to public authorities

The followingpages contaim number of specific examples from Coalition members

/ KA f RAWSCEMra and the Mental Capacity Bill
¢tKS / KAfRNByQa [Fg [/ SYiNB o/[/ 0 KIFa 06859
failures to comply with equality schemes in relation to the Mental Capacity Bill, the
proposed Age (Goods Facilities and Services) mis@iion legislation, the

introduction of AntiSocial Behaviour Orders (ASBOs) and the proposal to introduce a
f SaIAaftlr A0S RSTFSYyOS (2 (GKS dzaS 2F aNBI
the NGO elaborated on their experience in relation to theniéé Capacity Bill
consultation, a process in which CLC had serious concerns regarding compliance with
the obligations under Section 75. In summary:

O)¢

1 The policy aim of the Mental Capacity Bill from its outset had beéa to
introduce a single comprehensilegislative framework for the reform of mental
health legislation and for the introduction of capacity legislation in Northern
Ireland This dated back to the Bamford review in 2002 and the consultation
process on the legislation had commenced back indd&009;

1 In October 2013, at an advanced stage in the development of the legislation a
decision was taken however to erdly exclude under 16s from the scope of the
Mental Capacity Bill, and retain with possible amendment for under 16s the
terms of the Mental Health NI Order 1986;

1 This decision constituted a new and distinct policy decision and should have been
subjected to an EQIA and direct consultation with children and young people as
the group most likely to be impacted upon by the decision;
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1 CLC both orally and in writing notified both Departments about the obligation to
screen and carry out an EQIA on the proposed exclusion of under 16s from the
Mental Capacity Bill and the retention of the Mental Health Order;

T ¢KS 51 {{t{ WdndRibushuRdartakey in 0LOland the DoJ
screened and carried out an EQIA of its policy proposals in 2014. Following
detailed examination and analysis, CLC was firmly of the view that the equality
impacts were not adequately assessed.

Among the issues we:
1 Insufficient information about the proposed amendments it intended to make to
the Mental Health (Northern Ireland) Order;

1 No examination of the potential equality impacts on specific groups of children
and young people who disproportionately suffer mal ill health or have a
learning disability, such as Traveller children, children with disabilities or LGBT
children;

There was no direct consultation with children or young people;

An easy read version of the consultation document was not publishat@nt
weeks into the 12 week consultation period which took place over a summer
holiday period;

1 A worrying lack of data in relation to children and young people in both EQIAs
with regard to levels of mental ill health and/or learning disability, disagdesga
by age and other Section 75 categories;

1 Misinterpretation of the duties in general through statements that the Bill had no
impacts as it applied equally to all regardless of sexual orientation or gender;

A complaint was issued on five overarchinguyds against DHSSP5 CLC were
disappointed that neither public authorities took remedial action to remedy the
breaches of the schemes. A lack of confidence in the ECNI from previous
experiences meant CLC did not seek further advice or interventiontfiem
Commission.

132Namely: (i) a failure to carry out the EQIA in accordance with the procedures set out in Annex 1 of the

9/ bLQ& DdzA RS 2 gifckiding & failuré tozcenhewbatzéad flicies; (i) a failure to

assess the equality implications of all new policies as they are being developed; (iii) a failure to carry out full,
YSIYyAYy3AFdzZ = 2LISYy YR AyOtdzAAGS O2yadzZ GFiA2y Ay fAY
individuals of the Section 75 categories; (iv) a failure to ensure that barriers to proper consultation are

removed and to ensure that information is made available in consultation with affected groups to ensure the
highest level of participation in any polidgcision making with regard to child accessible paperwork; and

(v) a failure to use quantitative and qualitative data to assess the impact of the policy.
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MB and budget cuts to the Police Ombudsman

In October 2014 the Department of Justice took a decision to cut funding to the
Office of the Police Ombudsman (OPONI); a cut of £750,000 was reported. The
Minister openly stated to the Justice Committee that the cuts would significantly
impact on the histrical investigations workload. This in a context where the
independence requirements in such cases involve the contracting in of external
detectives with no RUC connections, and where an earlier business case to take
forward legacy cases in the OfficefZfO0k had been left unfunded. The cuts would
lead to compounding significant delays for family members awaiting legacy cases
and compound an existing inequality as collusion cases tend to be those subject to
ineffective investigations in the past. The isswof an adverse impact on a number of
Section 75 categories flows from it being likely that most of the cases of deaths
attributable to the RUC or in which collusion is suspected, and currently subject to
historic OPONI investigations, relate to Cathglnzgionalists and men. A directly
affected complainant MB, assisted by CAJ lodged a complaint against the
Department of Justice on the grounds that the funding cut decision had not been
screened at all. MB was a directly affected person as a relativeiofian whose

cases was being dealt with by the Historic Investigations Directorate, which had
already been subject to significant delays, that could now be further delayed.

On the matter initially being raised with the Department of Justice it traesipihat

the named contact in the equality scheme for complaints and other equality scheme
matters had since retired and not been replaced. It appeared to have gone
unnoticed that the role was vacant and whilst it was consequently reassigned the
experiencewas not indicative of equality schemes compliance being given a
particularly high priority within the Department. Furthermore the response to the
complaint entirely ignored the fact that the complaint related to a matter within the

5 S LJ NI Y Sy i Qathefddzision(toicat yhé budget)rather the response

was limited to stating that the issue was a matter for the Ombudsman in considering
the implications of the budget reductions and how to implement the cuts. Given the
dissatisfaction with this regmse a complaint was raised with the ECNI, which is
detailed in the next section.
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Programme for Government (PfG) 2016 complaint by the Equality Coalition

As mentioned in the previous section the Equality Coalition had triggered a review of
the Screening Decision by the Executive Office (TEO) in relation to the PfG
Framework. A numberfassues had been resolved in the screening review including
the introduction of a commitment to disaggregate outcomes related data on PfG
indicators bySection 75xategories. The screening decision had also been revised to
include the content of the PfGubcomes based approach, rather than limiting the
exercise to consideration of the outcomes based apprqaahse Other aspects of

GKS /2FftA0A2y Q& NBIljdzSaida NBYIFAYSR 2dzial
repeated requests to provide the actual screentamplate for the PfG programme
(despite commitments in the Equality Scheme to provide the template on request).
The TEO had responded that the elements of the Fresh Start Agreement that the PfG
committed to taking forward were prexisting commitments thiawere being

reiterated and therefore there was no need for further screening; but had declined

to provide a copy of a screening template containing the original screening of the
Fresh Start Agreement. The Equality Coalition lodged a complaint of falure t

comply with the scheme in relation to these and related matters, in summary:

1: Failure to provide evidence of screening of the Fresh Start Agreement provisions;
2: Failure to properly consider the implications on equality of a number of outcomes
in the PfG (for example Outcome 11 which alluded to further privatisation of public
services)

3: Failure to provide the screening template for the PfG

4: Failure to comply with the stipulations in the Scheme in relation to consultation
times;

The TEO regmnded to each element of the complaint, within the timeframe (by
November 2016) in the following manner (our summary):

1: The TEO conceded that the Fresh Start Agreement had not been equality
screened. The TEO argued that it was a gkl agreement ath that equality
screening had to be taken forward by Departments responsible for policy
development and implementation of its provisigns

2: The TEO argued that the PfG outcomes framework did not contain commitments
to individual projects, programmes, ategies or services and that equality impacts
from PfG Delivery Plans (when developed) would have to be dealt with prior to their
implementation

3: The TEO remedied this issue by moving to complete and then publish a Screening
Template along with an apaly it had not been completed earlier

4: The TEO justified the shortened consultation timeframe citing advice from the
ECNI that there was no requirement to consult under the procedures in the scheme
as the TEO had not identified any equality impdéts.

133 This advice on consultation from the Commission has caused concern among the Coalition, goxédes p
an incentive to public authorities to disregard any equality impacts of policies in order to evade the
consultation duties within schemes.
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NI Local Government Officers' Superannuation CommitteEquality Coalition

Equality Schemes following tiModel Scheme contain a commitmergin the case of

NILGOSC atparagraph3a G F GAy 3 (GKIFG a2S gAatft O2yadi

action plan, screening, equality impact assessments and other matters relevant to
GKS {SOGA2y 71p aidl Gddzi2NE RdziAS&adé

Public authoties must review schemes every five ye&¥Despite the commitment
GKFG a2S gAftt O2yadzZ G 2y 2dzNJ Sljdzl t A G @
reissued a revised Equality Scheme, without any consultation. NILGOSC argued that
it had not made any significashanges to its Scheme, that the only changes were
minor (e.g. updating contact details), that Equality Commission guid&rmefive

year reviews only stated that if the public authority is making substantive changes
then there is a requirement to conswdnd submit it as a new scheme; and that the
duty to consult had already been fulfilled by consulting on a previous scheme in
2011.

It was uncontested that the changes to the scheme were minor. The concern of the
Equality Coalition was that this positisould mean that an existing flawed scheme
could be maintained in perpetuity, without any input from consultees into the

review. This view was compounded by concerns with existing schemes that had
followed elements of the ECNI model scheme, particularlymie¢éhodology on good
relations. The Coalition did not regard a previous consultation five years ago as
sufficient, given as Coalition recommendations for changes to the model scheme had
arisen in light of learning and developments since that time. Furtloeenthe

Coalition considered that the ECNI guidance stating that consultation was a
requirement before resubmitting a scheme, did not itself exempt public authorities

0)¢
O
N

FTNRY O2yadzZ GAy3a Ay 2GKSNJ OAND®RMHE I yOSag b

authoritiesmustconsult with representative groups when developing an equality
scheme, andve also recommend that affected individuals are also constl@d he
Coalition, in light of the clear commitment in paragraph 3.2 to consult on a scheme,
lodged a failure tawomply complaint.

NILGOSC responded at first instance in February 2017, reiterating its reliance on the
ECNI review advice. However following an internal appeal NILGOSC in March 2017
subsequently reversed this decision and, by way of resolution to theotzon,

reissued the scheme for consultation. A concerning precedent was therefore
avoided, and other public authorities subsequently consulted as part of their

reviews.

B34 Northern Ireland Act 1998, schedule 9, paragraph 8.
5 ECNI Guidance on Conducting a 5 Year Review afuaiitli Scheme, July 2018here had also been

correspondence between the Coalition and Commission on this matter on the 18 May 2017 and 2 June 2017.

136 hitp://www.equalityni.org/EmployersServiceProviders/PubliAuthorities/Section75/Sectioi5/Equaliy-
Schemeg1)#sthash.SQoedDoZ.dpudiccessed 11 April 2017 (and subsequently removed).
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However, in July 201The Commission issued further guidance on developing
equalityschemes that, on this occasion, stated that no formal consultation was
required when public authorities were not themselves making chahgéhe
Commission also removed the above statement from its website that states that
consultation is required when deloping a scheme. The revised position stands in

O2y N} RAQGAZ2Y (2 GKS SELXAOAG O2YYAUYSYi

Slidzr t AGe aOKSYS¢ GgKAOK o0& AdGa yI ddz2NB A3
As the ultimate decision maker on a ta# to comply complaint is the Commission
itself this creates a significant problem for affected groups who would wish to see
this provision enforced.

As is demonstrated by these examples the process of a direct complaint to a public authority
can prompt reconsideration of a decision and/or mitigating measures being put in place. On
other occasions however public authorities can decline to respond,spored in a manner

which does not satisfactorily address the concerns or failures to comply. The next stage in
such circumstances is to refer the matter to the ECNI and seek a comghiiziain

investigation.

4.3 Requests for Complaifdriven Investigatios to the ECNI

Since the advent of the duties until 2017 the ECNI has completed and published 18
ComplaintDriven (paragraph 10) investigations. This would constitute an average of one a
year, although the first investigation was published in 28%4.

TheCommission does not investigate all complaints it receives, but must either investigate

an admissible complaint or give the complainant reasons for not investigating. The

W RYAZAaAOATEAGEQ ONRGSNRI F(RamélylthatGhz ymdaiht A y G |
must be in writing by a persomho claims to have bedtirectly affected by the failure to

comply with the equality scheme; be within 12 months of when the complainant first knew

of the alleged matters; and the complainant must have first complaito the public
FdziK2NAGEe FyR IABSY (GKSY | ) WaBONE¥estigdiond 2 LJL
procedure elaborates that in general terms the Commission will normally consider a period

of around one month for a public authority to respond adfisignt. The ECNI has also
AYOESNLINBGSR W LISNARA2YQ a AyOfdzRAy3 | £ S3l
brought by a public authorityb 2 NI KSNY LNBf I YRQa [/ 2YYA&aairzy
People (NICCYalthough the ECNI in doing so castne doubt as to whether they would

accept an NGO complaint as meeting the requirements in these circumstiiices.

Once accepting that a complaint is admissible the ECNI can decide not to investigate. The
Investigations Procedure however narrows this dion and gives a list of (non exhaustive)
reasons as to why a complaint will not be investigated. This list includes that there is not an

137 Equality Commission Guidance on developing an Equality Scheme, April 2017, p8.

138 hitp://www.equalityni.org/investigationglast accessed November 2017).

B¢ KAA KlFa KFLILWSYSR ¢gAGK | LINB@Az2dza Ay@Saidaalrirzya
complaint against the Northern Ireland Office over failure to screen the ASBO policy. The Commasion at
public seminar on the NICCY investigation however stated that NICCY had met the criteria as a directly affected
person due to their statutory remit.
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arguable case that the scheme has been breached, but includes other f&tdte
Investigations Committee is to priole a Record of the Decision, to the complainant and
public authority setting out why they have, or have not, decided to investigate. Either party
may seek a review of this decisiéh.

In September 2015 we obtained records obtained under Freedom of Infa@mea relation

to the number of received and granted complaints. In a period between March 2013 and
September 2015 the ECNI received 13 complaints; at that time two decisions had been
taken to investigate, and two complaints had either been withdrawnequested no action
in their complaints.

We examined the reasons for declining an investigation in this time period where reasons
were recorded in the SDIC Minutes. The most common reason for not authorising an
investigation is that complainants, whilst they may well be raising equalities ishuest

raise an arguable case that the equality scheme has been breached. In other cases the
decision hinged on the SDIC considering: that sufficient remedial action had already been
taken by the public authority to remedy the original complaint; the ctam@ant themselves
would not benefit from the investigation; or that the matter was already subject to an-Own
Initiative ECNI investigation.

Further useful documents are reports given to the SDIC by ECNI staff which detail the
contacts with potentiatomplainants over the time period. For example one of these
documents, from October 2012 details around 35 initial contacts with complainants over
around a six month period. Such contact can lead to initial interventions by the ECNI, in for
example writingo the public authority. There are a broad range of inquiries raised. They
range from the impact of processes within the Driver Licensing Agency for an individual with
a disability to high profile strategic equalities issues such as the housing prasisiokey

north Belfast site (Girdwood BarrackBjym the impact of outsourcing services from Ulster
University to the more politically symbatisuch as the erecting without planning

permission of a large jubilee crown on a roundabout in Larne, or aei{stvenant

monument in Portadown, or an Operation Banner memorial in Belfast. There are also
religious belief complaints from creationists arguing that a publicly funded facility at@&iant
Causeway visitors centre is discriminatory for not includingeatmnist viewpoint. A

number of the complaints relate to human resources policies within public authorities
themselves by directly affected staff. One complaint relates to substantive equality issue of
concerns of racist stereotyping of an Africa day aravent held by the Council at Belfast
Z0o0. It appears from the records a number of potential complainants on having initial
contact with the ECNI do not follow up with formal complaints. This exercise gave an
impression of the breath of issues that assed with the Commission.

The initial potential complainant contacts give the ECNI a key opportunity for strategic

AdadzSa ONRdAZAKG 02 AUa& -LIyUAGISHG0M2/S Qi 2A yoBS aalidko3d

remedial interventions. For example the neoreening of key policies decisions (referred to

MOECNI Investigations Procedure, paragraph 4.4.

141 As above, paragraph 4cxhis provision is somewhambiguously worded, reading as if a review can only

be sought on admissibility grounds; however in practice on at least one occasion it has related to a substantive
review of the decision.
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by Coalition members in previous sections) such as the Gay Blood Ban (Dept Sexslihl
orientation) or the cuts to the European Social Fund Programme-(jeBder) were raised
in advice calls with the Comrsisn but there appears to have been no such follow up
action.

An issue raised by Coalition members was the length of time it would take between the

ECNI receiving a complaint, a decision being taken on an investigation, and where applicable
for the investigation to be completed. The investigation reports themselves do sometimes
contain information on how long the process has taken from start to finish. Periods in excess
of a year are not uncommon.

The first two reports completed by the ECNI indicateetirames of around 1% years from
receipt of the complaint to report. The most recent published report at the time of writing is
GKS O2YLX Ayl o0& GKS bL /KAfRNBYyQa yR |, 2¢
complaint was issued in December 2015gaidion to investigate taken in April 2016 and a
report agreed in January 2017 and published two months later (15 months).

Coalition members gave experiences of lodging complaints with the ECNI, with the following
G2 OF &S &l dzRA S HawEehRe((CLE)KRI CAKdspettidely.y Q &

The CLC complaint related to proposals on legislation to outlaw age discrimination in
the provision of goods, facilities and services (Age GFS) developed initially by the
Office of First Minister and Deputy Firsirister (OFMDFDMvhich subsequently
became the Executive OfficdPrior to the public consultation phase, there was not
political agreement within OFMDFM on the scope of the legislation, with Sinn Féin
taking the view that it should apply to all ages, d@hd DUP arguing that it should

not apply in relation to children. Eventually before the consultation was launched, it
was agreed between the parties that the legislation would only apply to persons
aged 16 and over, with this being stated publically by ttien Ministers with
responsibility for the policy, Jennifer McCann MLA and Jonathan Bell MLA. The public
consultation which followed was on the basis that the legislation would only apply to
persons aged 16 and over.

The CLC pursued a complaint to 8€Nl, in relation to the proposed exclusion of
under 16s from Age GFS legislation, in part as this process would usually need to be
followed before a legal challenge on Section 75 grounds. CLC lodged a failure to
comply complaint on a number of groundsamely:

() A failure to consider available data and research in conducting the draft EQIA
of the policy proposals;

(i) A failure to properly assess the potential for adverse impact that could be
suffered by children and young people aged under 16 by exclfimonAge
Discrimination legislation;

(ii) A failure to properly identify possible measures to mitigate any adverse
impact and alternative policies which might better achieve the promotion of
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equality of opportunity;

(iv) A failure to consult directly with childremd young people that are directly
affected by the policy proposals;

(v) A failure to extend the consultation period for children and young people,
following the later release of the Young Person friendly version of the
consultation document;

(vi) There was a preletermination of the consultation exercisay breach of the
Equality Scheme requirements to take consultation and assessment of a policy
into account;

A failure to take into account the findings of the draft EQIA as part of the policy
development process

However, the ECNI decided not to investigate the CLC complaint. NICCY had also
made a request that the Commission use its powers of investigation on a number of
grounds and an investigation was initiated on some, but not all, of these grounds.

TheECNII®/a G A GA2ya NBLR2NI Ayd2 bL//,Qa 0O4YL

investigation into five breaches of the TEO Equality Schetine first threeg

(relating to paras 3.3, 3.5, and 3.11 of the scheme) all referred to the consultation
process, which th&CNI agreed to investigate. The latter two NICCY complaints (3.12
and 4.7) related to the duties to properly take into account impact assessments and
consultations when reaching a policy decision and to the due application of the
equality screening questis respectively. However, the ECNI declined to investigate
GKSasS G¢g2 FINBlLa fSFRAy3 (2 bL//, GNARIIS
reconsider not investigating the screening failings. Howghier ECNI stuck to its

position of declining to investigate any other matter than the failings in relation to

the consultation process. These decisions by the ECNI greatly concerned CLC, as set
out in their testimony to this research:

The Equality Comnsgon decided not to authorise investigation of this
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The Equality Commission after considerable delay failed to provide CLC with
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sufficient information as to the reasons why theyréjeS R / [ / Q& 02 YILJX |
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complaint. In the absence of such reasons, it was difficult for CLC to progress
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complaint The outcome of the NICCY complaint lodged was finally issued in
March 2017. The report only dealt with the failure to consult directly with
children and young people and not any of the other issues that CLC had

raised.

At a public seminar on the outwkings of the NICCY complahuisven

investigations the ECNI declined to provide any further reasons as to why the
Commission had decided not to investigate the CLC complaifihding a failure to
comply with the scheme the ECNI recommendations to #8® 1o remedy the

complaint focused consequently on the need for a further consultation specific to

the needs of children and young people. It is possible to critique this approach as the

83

I R






