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Glossary 

ά/ƻƳǇƭŀƛƴǘǎ 5ǊƛǾŜƴέ 
Investigation 

An ECNI Investigation undertaken on foot of a complaint (also 
ƪƴƻǿƴ ŀǎ ΨǇŀǊŀƎǊŀǇƘ млΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎύΦ  

άhǿƴ-LƴƛǘƛŀǘƛǾŜέ 
Investigation 

An ECNI Investigation undertaken without a complaint at the 
ƛƴƛǘƛŀǘƛǾŜ ƻŦ ǘƘŜ 9/bL όŀƭǎƻ ƪƴƻǿƴ ŀǎ ŀ ΨtŀǊŀƎǊŀǇƘ ммΩ 
investigation)  

CAJ Committee on the Administration of Justice 

CEDAW UN Convention on the Elimination of All Forms of Discrimination 
against Women 

CLC /ƘƛƭŘǊŜƴΩǎ [ŀǿ /ŜƴǘǊŜ 

DDA Disability Discrimination Act 

DUP Democratic Unionist Party 

ECHR European Convention on Human Rights 

ECNI Equality Commission for Northern Ireland 

EQIA Equality Impact Assessment 

FETO Fair Employment and Treatment (NI) Order 1998 

NICCY Northern Ireland Commissioner for Children and Young People 

PPR Participation and Practice in Rights 

Schedule 9 Schedule 9 of the Northern Ireland Act 1998, containing the 
provisions for the enforcement of the equality duties.  

SDIC Statutory Duty Investigations Committee (of the ECNI) 

SDLP  Social Democratic and Labour Party 

Section 75  Section 75 of the Northern Ireland Act 1998, containing the 
equality duty 

TEO / OFMdFM The Executive Office (formerly Office of the First and deputy First 
Minister) 

 

 
Equality Coalition Co-Conveners Patricia McKeown (Regional Secretary, UNISON) and 

Daniel Holder (Deputy Director, CAJ) at discussion seminar on research  
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Foreword- Equality Coalition Co-Conveners 

In the decades that preceded the Good Friday Agreement (GFA) one of the few areas of 
reform that led to relative success was the enactment and application of anti-discrimination 
laws in the labour market. Significant inroads were made into long standing inequalities 
through the pursuance of 'fair employment' and anti-sex discrimination policies, whose 
statutes established the enforcement agencies which were, along with others, merged into 
the Equality Commission following the GFA. Key to the success of both the Fair Employment 
Commission and the Equal Opportunities Commission were that they were not afraid to use 
their enforcement powers when needed to ensure compliance with the law, even in much 
more dangerous and uncertain times than we see today.  

The GFA led to the introduction of the 'Section 75' statutory duty on designated public 
authorities to promote equality of opportunity across nine protected grounds. This replaced 
the 'PAFT' (Policy Appraisal and Fair Treatment) initiative. A key difference between Section 
75 and PAFT is that unlike its ΨǾƻƭǳƴǘŀǊȅΩ predecessor Section 75 is legally binding and 
enforceable. This is not just through the potential for judicial review, but primarily through 
the powers of investigation vested in the Equality Commission that can be instigated on the 
foot of an admissible complaint, or at the CommissionΩs own initiative.  

However, almost two decades on from the GFA it is the view of the Equality Coalition that, 
notwithstanding some good practice, the Section 75 duties are regularly flouted to the 
extent the duties are currently ineffective in key policy areas. The Equality Commission itself 
also concurs there are currently significant patterns of non compliance with the Section 75 
duties. However, t is also notable that there are few complaints and little proactive 
enforcement in relation to the duties, with only a small number of investigations having 
been completed, and it is this issue that this research further scopes out and examines.  

Equality Coalition members have put considerable efforts in over many years through direct 
engagement with public authorities in an attempt to remedy patterns of non compliance, 
but we have as a Coalition reached the view that this can only be addressed by robust 
enforcement of the duties, by the Commission and ultimately the Secretary of State and the 
Courts. Whilst we note the concerns of the current Equality Commission that the process of 
investigation with public authorities is by its nature adversarial, we consider this as part and 
parcel of the role of being an enforcement agency, and see little alternative to enforcement 
if the duties are to reach their full potential.  

This research was therefore initiated by the Equality Coalition and conducted throughout 
2017 to provide an overview of the current application and impact of the enforcement 
powers of the Section 75 duties. This research was timed to inform the ongoing review of 
effectiveness by the Equality Commission of their duties. It also coincides with the launch of 
a new three year Equality Duty Enforcement Project within CAJ. This will employ a 
coordinator to work with the broader Equality Coalition to assist and build capacity within 
civil society to challenge non-compliance with the duties. We hope this project will help 
bolster the role of civil society and directly affected persons in engaging with application of 
the duties. 

The Equality Coalition commends the recommendations of this report to the ECNI in relation 
to their review of the use of their own powers of investigation and enforcement.     

Co-Conveners Patricia McKeown, UNISON & Daniel Holder, CAJ;  
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Pictures of Coalition 
members and others in 
attendance at a discussion 
seminar on this research as 
part of the Human Rights 
Festival in December 2017.  
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Background and Introduction   

The law   

The Belfast/Good Friday Agreement provided for a statutory equality duty legislated for as 
Section 75 of the Northern Ireland Act 1998. Schedule 9 of the same Act makes provision for 
enforcement of the duties. This includes the adoption of Equality Schemes by designated 
public authorities. Paragraphs 10 and 11 of the Schedule vest powers of investigation in the 
Equality Commission for Northern Ireland (ECNI). Investigations must focus on alleged 
breaches of equality schemes and can take place on foot of an admissible complaint by a 
directly affected person (who must have first complained to the public authority itself) or at 
ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ƻǿƴ ƛƴƛǘƛŀǘƛǾŜΦ {ƘƻǳƭŘ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ōŜ ŦƻǳƴŘ ōȅ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ǘƻ 
have breached their scheme, the Commission can make recommendations to the public 
authority in question and if it considers that they have not been complied with in a 
reasonable time the Commission may refer the matter to the Secretary of State who has 
powers to give directions to the public authority in question.  

The Equality Coalition and the equality duty  

The Equality Coalition, co-convened by UNISON and CAJ, is the umbrella representative 
body for the equality sector, composed of NGOs and trade unions from all of the Section 75 
categories and beyond. The Coalition successfully campaigned for the introduction of the 
statutory equality duty, which was provided for in the Belfast/Good Friday Agreement.  

The Coalition regards the equality duty as a key safeguard within the peace agreements.  

However, notwithstanding significant pockets of good practice it has been a strategic 
concern of the Equality Coalition for some time that the Section 75 equality duty is being 
regularly flaunted by many public authorities. This has come into sharp focus in relation to 
austerity policy decisions over cuts in recent years, with patterns of key public authorities: 

¶ Not conducting screening at all on policy decisions with significant equalities impacts; 

¶ Conducting equality screening or impact assessments in an inadequate manner with the 
purpose or effect of disguising adverse impacts; 

¶ Misunderstanding the nature of the equality schemes obligations in general.  

!ƳƻƴƎ ǘƘŜ ƪŜȅ Ǉƻƛƴǘǎ ŜƳŜǊƎƛƴƎ ŦǊƻƳ ǘƘŜ 9ǉǳŀƭƛǘȅ /ƻŀƭƛǘƛƻƴ ΨŀǳǎǘŜǊƛǘȅ ŀƴŘ ƛƴŜǉǳŀƭƛǘȅΩ 
conference in October 2015 was that there was: 

¶ A concerning pattern emerging whereby major policy decisions on social security or 
public sector cuts are studiously avoiding proper equality proofing. Equality Impact 
Assessments (EQIAs) require the consideration of alternative policies where proposed 
policies will negatively impact on equality. There is no exemption for austerity.  

¶ The permanent disappearance of up to 20,000 public sector jobs and the services they 
ǇǊƻǾƛŘŜ ǳƴŘŜǊ ǘƘŜ Ψ±ƻƭǳƴǘŀǊȅ 9Ȅƛǘ {ŎƘŜƳŜΩ ƛǎ ōŜƛƴƎ ǘŀƪŜƴ ŦƻǊǿŀǊŘ ǿƛǘƘƻǳǘ ŀƴ ƻǾŜǊŀǊŎƘƛƴƎ 
EQIA. Some public authorities have already taken the view that there will be no equality 
impacts regardless of who applies and who is selected, even if the VES exacerbates the 
unemployment differential, unequal pay or leads to the under representation of other 
equality groups in the workforce; 
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Coalition members have worked over many years with public authorities to attempt to 
remedy the above and related issues. This has included the submission of thousands of 
consultation responses and thousands of face-to-face meetings. There is still however 
limƛǘŜŘ ŎƻƳǇƭƛŀƴŎŜ ŀƴŘ ŀ Ǌƛǎƪ ǘƘŀǘ ƪŜȅ ŎƛǾƛƭ ǎƻŎƛŜǘȅ ǎǘŀƪŜƘƻƭŘŜǊǎ Ƴŀȅ ΨƎƛǾŜ ǳǇΩ ƻƴ ǘƘŜ ŘǳǘȅΦ 
The Coalition has collectively come to the view that many of the above issues can only be 
addressed by robust enforcement of the duties through powers vested in the ECNI and 
ultimately the Secretary of State and courts. On commencing the research a number of 
issues had been pre-identified by Coalition members in relation to enforcement powers: 
 

¶ ǊŜƭŀǘƛǾŜƭȅ ǎƳŀƭƭ ƴǳƳōŜǊǎ ƻŦ ΨŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅΩ ŎƻƳǇƭŀƛƴǘǎ ŀǊŜ ŜǾŜǊ ƳŀŘŜΤ 

¶ rŜƭŀǘƛǾŜƭȅ ǎƳŀƭƭ ƴǳƳōŜǊǎ ƻŦ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ όƛƴŎƭǳŘƛƴƎ Ψhǿƴ-LƴƛǘƛŀǘƛǾŜΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎύ 
take place and tend to be large-scale and time consuming, with significant delays; 

¶ many significantly strategic breaches of schemes are not being investigated and 
patterns of non-compliance are recurring; 

¶ a sense that ECNI, whilst recognising patterns of non-compliance, do not consider 
more proactive enforcement as a remedy;  

The Coalition therefore decided to undertake research into the enforcement of the Section 
75 duties. The timing of this relates to the above matters but also with the purpose of 
seeking to influence the ongoing formal effectiveness review of the Section 75 duties by the 
ECNI.  
 
Terms of Reference of the research:  

ά¢ƻ ƻǾŜǊǾƛŜǿ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ŀƴŘ ƛƳǇŀŎǘ ƻŦ ŜƴŦƻǊŎŜƳŜƴǘ ǇƻǿŜǊǎ ƻǾŜǊ ǘƘŜ ΨSection 75Ω 
ǎǘŀǘǳǘƻǊȅ Ŝǉǳŀƭƛǘȅ ŘǳǘƛŜǎΣ ŀƴŘ ǘƻ ƳŀƪŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ǘƻ ƛƳǇǊƻǾŜ ŜŦŦŜŎǘƛǾŜƴŜǎǎΦέ 

Specifically the research seeks to: 

¶ Set out the evolving scope of the enforcement powers contained within Schedule 9 and 
corresponding powers elsewhere in the UK and Ireland; 

¶ Examine relevant case law in NI and the corresponding duties elsewhere in the UK and 
Ireland;  

¶ Overview the level and patterns of complaints to public authorities and recurring 
patterns of non-compliance with Equality schemes; 

¶ hǾŜǊǾƛŜǿ ΨǇŀǊŀƎǊŀǇƘ млΩ ŎƻƳǇƭŀƛƴǘǎ ǘƻ ǘƘŜ 9/bL ŦǊƻƳ ŘƛǊŜŎǘƭȅ ŀŦŦŜŎǘŜŘ ǇŜǊǎƻƴǎΤ 

¶ hǾŜǊǾƛŜǿ ǘƘŜ ǳǎŜ ƻŦ ΨPŀǊŀƎǊŀǇƘ ммΩ Own-Initiative investigation powers by the ECNI; 

¶ Overview the patterns and precedents of ECNI investigations; 

¶ Make recommendations on improving the effectiveness of the operation of the 
enforcement powers;   

There are three main strata of the methodology. The first was desk-based research involving 
an examination of relevant written materials obtained online or through Freedom of 



Equal to the Task? EMBARGOED 31 January 2018 
 

7 
 

Information requests.1 The second strand was a number of oral evidence hearings with 
Equality Coalition member groups, where a panel consisting of the Coalition Co-Conveners 
and other persons heard member group experience of patterns of compliance or non 
compliance with equality schemes and of challenging failures to comply with the duty. A 
third strand involved engagement with the ECNI through a number of meetings and written 
requests for information. Preliminary findings from the report were presented at a meeting 
with a number of Commissioners and senior managers in summer 2017. The ECNI also 
provided comments on a draft of this report. In December 2017 the Equality Coalition 
organised a discussion seminar on a final draft of this report as part of the Human Rights 
Festival. The report was presented and a formal response was given to the report by the 
Chief Commissioner of the ECNI, Dr Michael Wardlow, followed by audience discussion. This 
seminar has informed a final version of this report. We are grateful for the engagement of 
the ECNI and many Coalition members with this research. The views in this report are those 
of the Equality Coalition.  

 

 

Dr Michael Wardlow, Chief Commissioner, ECNI speaking at the discussion seminar on the 
research, December 2017.   

                                                           
1 Including: Case law from NI, GB and Ireland, and analysis thereof; Previous reviews of the ECNI powers and 
proposals for change, current ECNI investigative procedures;  Information on compliance with schemes and 
complaints to pubic authorities, quarterly screening reports and annual reports from selected public 
authorities during the 2011-2016 mandate, selected EQIAs and complaints to public authorities; Commission 
ΨǇŀǊŀƎǊŀǇƘ  мл ŀƴŘ ммΩ LƴǾŜǎǘƛƎŀǘƛƻƴǎ wŜǇƻǊǘǎΤ /ƻǇƛŜǎ ƻŦ ŎƻƳǇƭŀƛƴǘǎ ŀƴŘ ǊŜǉǳŜǎǘǎ ŦƻǊ ƛƴǾŜǎǘƛƎations submitted 
by member groups; Minutes of Statutory Duty Investigations Committee;   
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Chapter 1: Nature of the duties and Equality Scheme 
enforcement 

1.1 The Section 75 duties  
 
Strand 1 of the 1998 Belfast/Good Friday Agreement envisaged: 
 

An Equality Commission to monitor a statutory obligation to promote equality of 
opportunity in specified areas and parity of esteem between the two main 
communities, and to investigate individual complaints against public bodies... 

 
¢ƘŜ ΨwƛƎƘǘǎΣ {ŀŦŜƎǳŀǊŘǎ ŀƴŘ 9ǉǳŀƭƛǘȅ ƻŦ hǇǇƻǊǘǳƴƛǘȅΩ ǎŜŎǘƛƻƴ ƻŦ ǘƘŜ !ƎǊŜŜƳŜƴǘ ǘƘŜƴ 
provided, subject to ongoing consultation (the Partnerships for Equality White Paper), that:  
 

...the British Government intends, as a particular priority, to create a statutory 
obligation on public authorities in Northern Ireland to carry out all their functions 
with due regard to the need to promote equality of opportunity in relation to 
religion and political opinion; gender; race; disability; age; marital status; 
dependants; and sexual orientation. Public bodies would be required to draw up 
statutory schemes showing how they would implement this obligation. Such 
schemes would cover arrangements for policy appraisal, including an assessment of 
impact on relevant categories, public consultation, public access to information and 
services, monitoring and timetables. 

 
The main implementation legislation for the Agreement ς the Northern Ireland Act 1998 ς 
legislated to introduce this statutory equality duty in the following terms:   
 

Section 75 
(1) A public authority shall in carrying out its functions relating to Northern Ireland 
have due regard to the need to promote equality of opportunityτ 
(a) between persons of different religious belief, political opinion, racial group, age, 
marital status or sexual orientation; 
(b) between men and women generally; 
(c) between persons with a disability and persons without; and  
(d) between persons with dependants and persons without. 

 
The Section 75 duties apply to designated public authorities in Northern Ireland with some 
ŜȄŎŜǇǘƛƻƴǎΣ Ƴƻǎǘ ƴƻǘŀōƭȅΣ ǎŎƘƻƻƭǎ ŀƴŘ ƪŜȅ ¦Y ƎƻǾŜǊƴƳŜƴǘ ŘŜǇŀǊǘƳŜƴǘǎΦ ¢ƘŜ 9/bLΩǎ 
oversight of the Section 75 duty is set out in Schedule 9 of the legislation, where the 
Commission is placed under a duty to keep the effectiveness of the duty under review and 
provide advice to public authorities in relation to the Section 75 duties.  
 
The same Act also set up the ECNI as an amalgamation of four predecessor equality bodies 
whose functions it assumed. This included the ECNI taking on functions under anti-
discrimination statutes which (separately from Section 75) place duties on the Commission 
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itself to promote equality of opportunity across their protected grounds.2 There is yet to be 
single equality legislation in Northern Ireland. 
 
Strand 1 of the Agreement committed the UK to a second limb of the statutory duty on 
ΨǇŀǊƛǘȅ ƻŦ ŜǎǘŜŜƳ ōŜǘǿŜŜƴ ǘƘŜ ǘǿƻ Ƴŀƛƴ ŎƻƳƳǳƴƛǘƛŜǎΩ, however, this disappeared when the 
legislation was brought forward.3 Instead the Northern Ireland Office (NIO) inserted a 
ǎŜŎƻƴŘ ƭƛƳō ŀǎ ŀ Řǳǘȅ ǘƻ ǇǊƻƳƻǘŜ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ōŜǘǿŜŜƴ ǘƘǊŜŜ ƻŦ ǘƘŜ ƴƛƴŜ Ŝǉǳŀƭƛǘȅ 
categories. Following concerns from Trade Unions and human rights NGOs that an 
undefined good relations duty risked being used to undermine the equality duty itself 
(through challenging equality initiatives on the grounds that they were politically 
contentious) the good relations duty was made subordinate and hence complementary to 
its equality counterpart: 
 

(2) Without prejudice to its obligations under subsection (1), a public authority shall 
in carrying out its functions relating to Northern Ireland have regard to the 
desirability of promoting good relations between persons of different religious 
belief, political opinion or racial group. 

 
¢ƘŜ wŀŎŜ wŜƭŀǘƛƻƴǎ όbƻǊǘƘŜǊƴ LǊŜƭŀƴŘύ hǊŘŜǊ мффт ŀƭǎƻ Ŏƻƴǘŀƛƴǎ ŀ ΨŘǳŜ ǊŜƎŀǊŘΩ ǎǘŀǘǳǘƻǊȅ Řǳǘȅ 
on local government to promote both equality of opportunity and good relations between 
ǇŜǊǎƻƴǎ ƻŦ ΨŘƛŦŦŜǊŜƴǘ ǊŀŎƛŀƭ ƎǊƻǳǇǎΩ ŀǎ ǿŜƭƭ ŀǎ to eliminate unlawful racial discrimination. This 
duty is to be carried out without prejudice to the other duties under the same legislation.4 
The Disability Discrimination Act 1995 (DDA) following amendment in 2006 also contains a 
ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ǘȅǇŜ Řǳǘȅ ŎƻŘƛŦƛŜŘ ŀǎ ŀ ǎǘŀǘǳǘƻǊȅ Řǳǘȅ ǘƻ ΨǇǊƻƳƻǘŜ ǇƻǎƛǘƛǾŜ ŀǘǘƛǘǳŘŜǎ 
ǘƻǿŀǊŘǎ ŘƛǎŀōƭŜŘ ǇŜǊǎƻƴǎΩ ŀƴŘ ΨŜƴŎƻǳǊŀƎŜ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ōȅ ŘƛǎŀōƭŜŘ ǇŜǊǎƻƴǎ ƛƴ ǇǳōƭƛŎ ƭƛŦŜΩΦ5  
 

1.2 The Schedule 9 enforcement regime 
 
The enforcement powers over the statutory duties are also contained in Schedule 9 of the 
Northern Ireland Act 1998 ŜƴǘƛǘƭŜŘ Ψ9ǉǳŀƭƛǘȅΥ 9ƴŦƻǊŎŜƳŜƴǘ ƻŦ 5ǳǘƛŜǎΩΦ  
 
The Schedule sets out that designated public authorities have to develop and submit an 
Ψ9ǉǳŀƭƛǘȅ {ŎƘŜƳŜΩ ǘƻ ǘƘŜ 9/bL ǿƘƛŎƘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ƛǎ ǘƻ ŀǇǇǊƻǾŜ ƻǊ ǊŜŦŜǊ ǘƻ ǘƘŜ {ŜŎǊŜǘŀǊȅ 
of State.6 The Equality Schemes must conform to any form or content guidelines the ECNI 
ƛǎǎǳŜǎ ǿƛǘƘ ǘƘŜ {ŜŎǊŜǘŀǊȅ ƻŦ {ǘŀǘŜΩǎ ŀǇǇǊƻǾŀƭΦ ¢ƘŜ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜ Ƴǳǎǘ ǎŜǘ ƻut how the 
public authority proposes to fulfil the Section 75 duties in general but must in particular 
include the following arrangements as to how the public authority will: 

                                                           
2 For example, see Art. 54 of the Sex Discrimination (Northern Ireland) Order 1976, in relation to the duties of 
the predecessor Equal Opportunities Commission which included the promotion of equality of opportunity as 
well as working towards the ending of discrimination.  
3 ! ǎǘŀǘǳǘƻǊȅ ΨǇŀǊƛǘȅ ƻŦ ŜǎǘŜŜƳΩ ŘǳǘȅΣ ŦƻǊƳǳƭŀǘŜŘ ŀǎ ŀ Řǳǘȅ ǘƻ ŜƴǎǳǊŜ Ŝǉǳŀƭƛǘȅ ƻŦ ǘǊŜŀǘƳŜƴǘ ŦƻǊ ǘƘŜ ƛŘŜƴǘƛǘȅ ŀƴŘ 
ethos of both main communities, without prejudice to other minorities, was subsequently recommended by 
the NI Human Rights Commission for incorporation in the Bill of Rights for Northern Ireland. This however has 
not been legislated for.  
4 Article 76, Race Relations (Northern Ireland) Order 1997.  
5 Section 49A Disability Discrimination Act 1995 (inserted (N.I.) (1.1.2007) by The Disability Discrimination 
(Northern Ireland) Order 2006 (S.I. 2006/312 (N.I. 1)).  
6 Separate arrangements apply for UK government departments.  
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¶ assess compliance with the Section 75 duties and how and who it will consult on 
matters relevant to the duty;  

¶ assess and consult on the likely impact of policies (or proposed policies) on equality 
of opportunity;  

¶ ƳƻƴƛǘƻǊ ŀƴȅ ΨŀŘǾŜǊǎŜ ƛƳǇŀŎǘΩ ƻŦ ǇƻƭƛŎies on the promotion of equality of 
opportunity;  

¶ publish the results of such equality impact assessments and monitoring of policies on 
equality;  

¶ train staff; 

¶ ensure public access to its information and services.  

 
There are also the following further duties arising from Equality Schemes:  
 

¶ When publishing results of impact assessments on equality, the public authority 
must state the aims of the policy and give details of any consideration of: 

(a) measures which might mitigate any adverse impact of that policy on the 
promotion of equality of opportunity; and 

(b) alternative policies which might better achieve the promotion of equality of 
opportunity. 

¶ Lƴ ƳŀƪƛƴƎ ǇƻƭƛŎȅ ŘŜŎƛǎƛƻƴǎ ŀ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ Ƴǳǎǘ ΨǘŀƪŜ ƛƴǘƻ ŀŎŎƻǳƴǘΩ ǘƘŜ ǊŜǎǳƭǘ ƻŦ 
the assessment and consultation on the impact of the policy on equality of 
opportunity;  

Summary of minimum enforceable duties: 

In accordance with Schedule 9 a public authority must include in their Equality Scheme as a 
minimum, arrangements for the matters below. By virtue of inclusion in the Scheme such 
ƳŀǘǘŜǊǎΣ ǿƘŜǊŜ ƴƻǘ ŎƻƳǇƭƛŜŘ ǿƛǘƘΣ Ŏŀƴ ǘƘŜǊŜŦƻǊŜ ōŜ ǎǳōƧŜŎǘ ǘƻ ΨŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅΩ ŎƻƳǇƭŀƛƴǘǎ 
and investigations.  

In relation to the statutory duties (i.e. both the equality duty and the good relations duty): 

1:  Training staff and ensuring access to information and services; 

2: Assessing compliance with and consulting on matters relating to both duties.  

In relation to the equality of opportunity limb of the duty only:  

3:  Undertaking an impact assessment on the policy in relation to equality of opportunity; 

4:  Consulting on this impact assessment on equality of opportunity (and publishing it);  

5: Monitoring any adverse impact on equality of opportunity (and publishing the results);  

6: When publishing either of the above state consideration given to: a) mitigating 
measures and b) alternative policies in relation to equality of opportunity;  

7:  To take into account the above impact assessments on equality of opportunity, and the 
consultation on same when taking policy decisions.  
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мΦо ¢ƘŜ ŜƴŦƻǊŎŜƳŜƴǘ ŎǊƛǘŜǊƛŀΥ ΨŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅΩ ǿƛǘƘ ŀƴ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜ 
 

In practice the enforcement regime vested in the ECNIΩs powers of investigation is built 
ŀǊƻǳƴŘ ǘƘŜ ƴƻǘƛƻƴ ƻŦ ǘƘŜ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅΩǎ ŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜƛǊ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜΦ !ǎ 
the seven matters enumerated above must be included in an Equality Scheme non-
compliance with any one of them can be enforced as an actionable breach of Equality 
Scheme. However, under this formulation any other commitment in the Equality Scheme 
ǘƘŀǘ ƛǎ ƴƻǘ ŀŘƘŜǊŜŘ ǘƻ Ŏŀƴ ŀƭǎƻ ōŜ ǘƘŜ ǎǳōƧŜŎǘ ƻŦ ΨŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅΩ ŎƻƳǇƭŀƛƴǘΦ7 This means 
that anything else committed to in the scheme outside of the mandatory elements (e.g. we 
will adopt an equality action plan within six months) could, in theory, be subject to 
enforcement action if not complied with.  
 
Whilst Schedule 9 in its entirety provides for the enforcement of duties, in practice once a 
scheme is adopted the mechanism within it to redress non compliance is through 
complaints and investigations by the ECNI. This is hence the focus of this report and the 
investigation provisions will be referred to throughout the report as the enforcement 
mechanism.  
 
In relation to assessing compliance with the statutory duties per se Equality Schemes do 
contain a commitment from the public authority that they will comply with the duties 
themselves. This is often contained in paragraph 1.3 of schemes in the form of a general 
ǎǘŀǘŜƳŜƴǘ ǘƘŀǘ ǘƘŜ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ ƛǎ ΨŎƻƳƳƛǘǘŜŘ ǘƻ ǘƘŜ ŘƛǎŎƘŀǊƎŜΩ ƻŦ ǘƘŜ {ŜŎǘƛƻƴ тр 
obligations. This assists in allowing what could be referred to as a substantive breach of the 
duties (i.e. not paying due regard to the equality of opportunity duty, or not paying regard 
to the good relations duty) being the subject of a failure to comply complaint. In this vein 
failure to comply with other elements of the mandatory duties above could be characterised 
as procedural breaches of the statutory duties (e.g. failure to consult, failure to impact 
ŀǎǎŜǎǎ ŜǘŎύΦ ¢Ƙƛǎ ŦƻǊƳǳƭŀǘƛƻƴ ƻŦ ΨǎǳōǎǘŀƴǘƛǾŜΩ ŀƴŘ ΨǇǊƻŎŜŘǳǊŀƭΩ ōǊŜŀŎƘŜǎ Ƙŀǎ ōŜŜƴ ŀƭƭǳŘŜŘ ǘƻ 
in the Courts in the Neill case and will be used in this report. Whilst complex, given as the 
duties themselves can be characterised as duties of process rather than outcome, it does 
help differentiate both between matters that are purely procedural ςe.g. a complaint that 
there was no screening on a technical policy that really has no equality implications; and 
matters which do have significant equalities impacts. Whilst such issues can emerge in the 
ŦƻǊƳŀƭ ǇǊƻŎŜǎǎ ƻŦ ǇƻƭƛŎȅ ŀǇǇǊŀƛǎŀƭ ǘƘŜ ǉǳŜǎǘƛƻƴ ƻŦ ΨǎǳōǎǘŀƴǘƛǾŜΩ ōǊŜŀŎƘŜǎ ŀƭǎƻ ŀǊƛǎŜǎ ƛƴ 
policies which refer to a particular course of action taken by the public authority. The first 
ECNI investigation to deal with the question of general breaches of the statutory duties per 
se is that of Paul Butler v Lisburn Council in 2009. In this instance Mr Butler, a Sinn Féin 
councillor on the council, had instigated a complaints-driven investigation after the Mayor 
of the Council had set fire to an 11th night bonfire beacon with Mr ButlerΩs election posters 
on it. The ECNI investigation centres on what it refeǊǎ ǘƻ ŀǎ ǘƘŜ ΨǎǳōǎǘŀƴǘƛǾŜ ƛǎǎǳŜΩ ƻŦ ǘƘŜ 

                                                           
7 A question arose ŦƻƭƭƻǿƛƴƎ ǘƘŜ ŀǇǇǊƻǾŀƭ ƻŦ ǘƘŜ t{bLΩǎ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜ ǿƘƛŎƘ ǿŀǎ ŎƻƴǘŀƛƴŜŘ ǿƛǘƘƛƴ ŀ ōǊƻŀŘŜǊ 
Ψ9ǉǳŀƭƛǘȅΣ 5ƛǾŜǊǎƛǘȅ ŀƴŘ DƻƻŘ wŜƭŀǘƛƻƴǎ {ǘǊŀǘŜƎȅ нлмн-нлмтΩΦ ¢ƘŜ ǎŎƘŜƳŜ ŘƛŦŦŜǊŜŘ ŜƴǘƛǊŜƭȅ ŦǊƻƳ ǘƘŜ 9/bL 
recommended model format for a scheme, but it contained all the above listed mandatory elements of an 
Equality Scheme and thus met the legislative requirements for a scheme, and accordingly was approved by the 
ECNI. However, there was then significant ambiguity as to which sections of the document constituted the 
Equŀƭƛǘȅ {ŎƘŜƳŜ όŀƴŘ ƘŜƴŎŜ ŎƻǳƭŘ ōŜ ǎǳōƧŜŎǘ ǘƻ ΨŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅΩ ŜƴŦƻǊŎŜƳŜƴǘΩύ ŀƴŘ ǿƘƛŎƘ ŘƛŘ ƴƻǘΦ  
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propriety of the MayorΩs action and provides some guidance as to what the Commission 
would consider as a general breach of the duties:  
 

This is the first occasion the Commission has authorised investigation of a complaint 
based on alleged infringement of the general s. 75 duties. The view has been that 
Schedule 9 is designed to allow the Equality Commission to investigate complaints 
that specific commitments contained in approved Equality Schemes have been 
breached, for example in relation to screening and EQIA. Investigation based purely 
on alleged infringement of the general statement of and commitment to the 
statutory duties contained in an approved Equality Scheme is however appropriate 
if the public authority is potentially acting in an extreme or clearly unacceptable 
manner, for example if it acted in an overtly sexist, racist, homophobic or sectarian 
way. At face value a Mayor publicly burning a representation of a political adversary 
appears extreme, and as a minimum should have been explained by the Council. On 
ǘƘŜ ōŀǎƛǎ ƻŦ ǘƘŜ ŀƭƭŜƎŀǘƛƻƴǎ ƳŀŘŜ ōȅ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘΣ ŀƴŘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŦŀƛƭǳǊŜ ǘƻ 
ŘŜŀƭ ǿƛǘƘ ǘƘŜ ǎǳōǎǘŀƴǘƛǾŜ ƛǎǎǳŜ ƻŦ ǘƘŜ ǇǊƻǇǊƛŜǘȅ ƻŦ ǘƘŜ aŀȅƻǊΩǎ ŀŎǘƛƻƴ ǿƘŜƴ ǘƘŜ 
complaint was raised with it, the Commission took the view that investigation of the 
aŀȅƻǊΩǎ ǊƻƭŜ ƛƴ ǘƘŜ ƳŀǘǘŜǊ ǿŀǎ ƴŜŜŘŜŘ ǘƻ ŜǎǘŀōƭƛǎƘ ƛŦ Ƙƛǎ ŀŎǘƛƻƴǎ ōǊŜŀŎƘŜŘ ǘƘŜ 
/ƻǳƴŎƛƭΩǎ ŎƻƳƳƛǘƳŜƴǘ ǘƻ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ŘǳǘƛŜǎΦ8 

 
This appears to allude to the position put forward by Counsel in a 2006 judicial review that 
remedies by the courts be available for substantive rather than procedural breaches of the 
duties.9 Commentary on this refers ǘƻ ΨǎǳōǎǘŀƴǘƛŀƭΩ ōǊŜŀŎƘŜǎ ƻŦ {ŜŎǘƛƻƴ тр ǇǊŜǎǳƳŀōƭȅ 
ƳŜŀƴƛƴƎ άǎƛǘǳŀǘƛƻƴǎ ǿƘŜǊŜ ŀ ǇƻƭƛŎȅ ƛǎ ŀŎǘǳŀƭƭȅ ŎŀǳǎƛƴƎ ŀƴ ƛƴŜǉǳŀƭƛǘy of opportunity or bad 
relations, rather than, for example, situations where there has been a failure to consult on a 
ǇǊƻǇƻǎŜŘ ǇƻƭƛŎȅΦέ10 The above investigation however signals the ECNIΩs position that it can 
also use its powers of investigation to deal with substantive breaches of the general Section 
75 duties.  
 
The precise content of equality schemes is shaped both by the mandatory elements of the 
legislation but also by the recommendations of the ECNI through their statutory function to 
offer ŀŘǾƛŎŜ ǘƻ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ƻƴ ǘƘŜ ŘǳǘƛŜǎ όǎŎƘŜŘǳƭŜ фόмύόōύύ ŀƴŘ ǘƘŜ 9/bLΩǎ ǇŜǊƳƛǎǎƛǾŜ 
power to issue any guidelines on the form and content of Equality Schemes. The 
Commission issued a Guide to the Statutory Duties in 2000, and revised Guides in 2005 and 
2010. In the 2010 Guide to Public Authorities on the Duties three chapters were approved 
ōȅ ǘƘŜ {ŜŎǊŜǘŀǊȅ ƻŦ {ǘŀǘŜ ǘƻ ŎƻƴǎǘƛǘǳǘŜ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ DǳƛŘŜƭƛƴŜǎ ŀǎ ǘƻ ǘƘŜ ŦƻǊƳ ŀƴŘ 
content of an Equality Scheme ǘƘŀǘ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅΩǎ ǎŎƘŜƳŜǎ Ƴǳǎǘ ŎƻƴŦƻǊƳ ǘƻ. 
 
Practical guidance on Equality Impact Assessment was also issued in 2005 and is still in 
ŦƻǊŎŜΦ ! ǘŜƳǇƭŀǘŜ ΨaƻŘŜƭΩ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜ ǿŀǎ ƛǎǎǳŜŘ ōȅ ǘƘŜ 9/bL ƛƴ нлмл ŀƴŘ ŦƻǊƳǎ ǘƘŜ 
basis of most public authority Equality Schemes.   
 

                                                           
8 ECNI Paragraph 10 Investigation Paul Butler & Lisburn City Council October 2009, Page 7 (emphasis added). 
9 See In the Matter of an Application by Peter Neill for Judicial Review [2006] NICA 5, cited in Brice Dickson and 
/ƻƭƛƴ IŀǊǾŜȅ ΨAssessing the Role of the Equality Commission in the Effectiveness of Section 75 of the Northern 
Ireland Act 1998Ω όbƻǾŜƳōŜǊΣ нллсύΣ ǇŀƎŜ мнлΦ 
10 As above.  
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There are a number of signiŦƛŎŀƴǘ ƛƳǇƭƛŎŀǘƛƻƴǎ ƻŦ ǘƘŜ 9/bLΩǎ ƎǳƛŘŜƭƛƴŜǎ ƻƴ Ƙƻǿ ǎŎƘŜƳŜǎ 
should be structured. The most obvious example relates to the methodology to take 
forward the mandatory duty of assessing impacts on equality of opportunity. The 
Commission recommends a two-stage process:  
 

¶ Stage 1: Screening 

¶ Stage 2: Equality Impact Assessment (EQIA) 
 

Outside of its formal approved Guidelines the ECNI recommends that a number of questions 
ōŜ ŀǎǎŜǎǎŜŘ ŀǎ ǇŀǊǘ ƻŦ ǎŎǊŜŜƴƛƴƎΦ ¢ƘŜ ŦƛǊǎǘ ƛǎ ά²Ƙŀǘ ƛǎ ǘƘŜ ƭƛƪŜƭȅ ƛƳǇŀŎǘ ƻƴ Ŝǉǳŀƭƛǘȅ ƻŦ 
ƻǇǇƻǊǘǳƴƛǘȅ ŦƻǊ ǘƘƻǎŜ ŀŦŦŜŎǘŜŘ ōȅ ǘƘŜ ǇƻƭƛŎȅ όƳƛƴƻǊκƳŀƧƻǊκƴƻƴŜύέ ƻƴ ŜŀŎƘ ƻŦ ǘƘŜ ƴƛƴŜ 
Section 75 equality grounds. The second relates to whether there are opportunities to 
better promote equality of opportunity. Under the ECNI Model Equality Scheme public 
authorities make the following commitments to an EQIA further to a screening exercise if it 
(in summary): 
 

¶ LŘŜƴǘƛŦƛŜǎ ŀ ΨƳŀƧƻǊΩ ƛƳǇŀŎǘ ƻƴ ƻƴŜ ƻǊ ƳƻǊŜ ǎтр ŎŀǘŜƎƻǊƛŜǎ ŀƴ 9vL! ǿƛƭƭ ƴƻǊƳŀƭƭȅ ōŜ 
conducted; 

¶ LŘŜƴǘƛŦƛŜǎ ŀ ΨƳƛƴƻǊΩ ƛƳǇŀŎǘ ƻƴ ƻƴŜ ƻǊ ƳƻǊŜ ǎтр ŎŀǘŜƎƻǊƛŜǎ Ψƻƴ ƻŎŎŀǎƛƻƴΩ ŀƴ 9vL! ǿƛƭƭ 
be undertaken, but if not, mitigating measures or alternative policies will be 
considered;  

¶ LŘŜƴǘƛŦƛŜǎ ǘƘŀǘ ǘƘŜ ƭƛƪŜƭȅ ƛƳǇŀŎǘ ƻŦ ŀ ǇƻƭƛŎȅ ƛǎ  ΨƴƻƴŜΩ ǘƘŜ ǇƻƭƛŎȅ Ƴŀȅ ōŜ ΨǎŎǊŜŜƴŜŘ ƻǳǘΩ 
and no EQIA will be undertaken.11  

 
A number of public authorities have chosen to add the aforementioned DDA questions (e.g. 
re opportunities to promote positive attitudes to people with disabilities) to their screening 
questions. In such schemes the DDA duties, which will complement and not conflict with the 
equality duty, can therefore become enforceable through a failure to comply complaint. 
 
aƻǊŜ ŎƻƴǘǊƻǾŜǊǎƛŀƭ Ƙŀǎ ōŜŜƴ ǘƘŜ 9/bLΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ǘƻ ŀƭǎƻ ƛƴŎƭǳŘŜ ŀ ǎŎǊŜŜƴƛƴƎ 
ǉǳŜǎǘƛƻƴ ƻƴ ǘƘŜ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ impacts of policies in the same terms as what is provided 
for in the legislation in relation to equality. This therefore can actually trigger a full EQIA and 
consideration of alternative policies and mitigating measures on good relations grounds. 
This conflicts with the intent of the legislation to tie the impact assessment duty that must 
be in Equality Schemes to the equality limb of the duty only.12  
 

  

                                                           
11 ECNI Model Equality Scheme, November 2010.  
12 This recommendation to trigger an EQIA on the basis of good relations impacts was first made by the 
/ƻƳƳƛǎǎƛƻƴ ƛƴ нллт ŀƴŘ ǘƘŜƴ ƛƴŎƻǊǇƻǊŀǘŜŘ ƛƴǘƻ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ aƻŘŜƭ {ŎƘŜƳŜ ƛƴ нлмлΣ ŀƴŘ ŎƻƴǎŜǉǳŜƴǘƭȅ 
adopted ƛƴǘƻ ΨǎŜŎƻƴŘ ƎŜƴŜǊŀǘƛƻƴΩ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜǎ ŀǘ ǘƘŀǘ ǘƛƳŜΦ 9ǉǳŀƭƛǘȅ /ƻŀƭƛǘƛƻƴ ƳŜƳōŜǊǎ 
have raised serious concerns that, particularly in the context of Good Relations not being defined in the NI 
legislation, this has led to the obstruction of rights and equalities policies on the grounds they are politically 
ŎƻƴǘŜƴǘƛƻǳǎ όŀƴŘ ƘŜƴŎŜ ōŀŘΣ ƛƴ ƭŀȅ ǘŜǊƳǎ ŦƻǊ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩύΦ ¢Ƙƛǎ ƛǎǎǳŜ ǿŀǎ ŘŜŀƭǘ ǿƛǘƘ ŀǘ ƭŜƴƎǘƘ ƛƴ ǘƘŜ нлмо 
/!W ǊŜǇƻǊǘ Ψ¦ƴŜǉǳŀƭ wŜƭŀǘƛƻƴǎΩ ŀƴŘ ǿƛƭƭ ƴƻǘ ōŜ ŦǳǊǘƘŜǊ ŘŜŀƭǘ ǿƛǘƘ ƛƴ ǘƘƛǎ Ǌesearch, except insofar as it has 
impacted on enforcement investigations. 
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1.4 The enforcement mechanism: complaints and ECNI investigations 
 
The main way to trigger enforcement is by way of raising the matter directly with the public 
authority that it has failed to comply with its own equality scheme. If this does not result in 
a satisfactory resolution a complaint can be lodged with the ECNI under terms set out in 
Paragraph 10 of Schedule 9 (aƴŘ ƘŜƴŎŜ ƻŦǘŜƴ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ΨtŀǊŀƎǊŀǇƘ млΩ ŎƻƳǇƭŀƛƴǘǎύΦ Lƴ 
addition to having complained directly to the public authority concerned and having given 
them a reasonable chance to respond, to be admissible the complaint to the ECNI must be 
made: 
 

¶ in writing (in practice e-mail is accepted);  

¶ by a person who claims to have been ΨŘƛǊŜŎǘƭȅ ŀŦŦŜŎǘŜŘΩΤ  

¶ within 12 months of the complainant knowing of the matters alleged. 
 
²ƛǘƘƛƴ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜǎ ǘƘŀǘ Ŧƻƭƭƻǿ ǘƘŜ 9/bLΩǎ ΨaƻŘŜƭ {ŎƘŜƳŜΩ ǘƘŜǊŜ ƛǎ ŀƭǎƻ ŀ ƳŜŎƘŀƴƛǎƳ 
whereby any consultee can trigger a review of an Equality Screening decision, through the 
provision of evidence that raises concerns regarding the original decision; the provision 
reads:  
 

If a consultee, including the Equality Commission... raises a concern about a 
screening decision based on supporting evidence, we will review the screening 
decision. 

 
In relation to admissible complaints the ECNI must either launch an investigation into the 
complaint or give the complainant reasons for not investigating the complaint. These 
ΨPŀǊŀƎǊŀǇƘ млΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ13 ǿƛƭƭ ōŜ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ Ψ/ƻƳǇƭŀƛƴǘǎ-5ǊƛǾŜƴΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ƛƴ 
this report.  
 
Under Paragraph 11 of the Schedule the ECNI can also launch an investigation on its own 
initiative without requiring a complaint from a directly affected person. This is often 
ƻŦŦƛŎƛŀƭƭȅ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ŀ ΨtŀǊŀƎǊŀǇƘ ммΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴΣ ŀƴŘ ǿƛƭƭ ōŜ ǊƻǳǘƛƴŜƭȅ ǊŜŦŜǊǊŜŘ ǘƻ ƛƴ 
ǘƘƛǎ ǊŜǇƻǊǘ ŀǎ ŀƴ Ψhǿƴ-IƴƛǘƛŀǘƛǾŜΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴΦ ¢ƘŜ ǎŀƳŜ ǇŀǊŀƎǊŀǇƘ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ōƻǘƘ 
forms of an investigation will lead to a report which will be sent to the public authority 
concerned, the Secretary of State and any complainant. In the case of most public 
authorities the NI Assembly is also to be sent a copy of the report. The Commission can 
recommend remedial action by a public authority and if the ECNI considered such action has 
not been taken in a reasonable time can refer the report to the Secretary of State who has 
powers to give directions to the public authority on the matter. In practice the Commission 
publishes its investigation reports on its website. Information about requests for 
investigations considered but not initiated can also be found in the published minutes of the 
/ƻƳƳƛǎǎƛƻƴΩǎ Ψ{ǘŀǘǳǘƻǊȅ 5ǳǘȅ LƴǾŜǎǘƛƎŀǘƛƻƴǎ /ƻƳƳƛǘǘŜŜΩ ƻƴ ƛǘǎ ǿŜōǎƛǘŜΦ  
 

  

                                                           
13 In reality all investigations take place under paragraph 11 of the schedule although the complaints provisions 
are within paragraph 10.  



Equal to the Task? EMBARGOED 31 January 2018 
 

15 
 

1.5 The Equality Commission Investigations Procedure  

In relation to how the ECNI exercises the level of discretion granted to it as to whether to 
investigate or not, whether on the basis of an admissible complaint or on its own initiative, 
ŦǳǊǘƘŜǊ ŘŜǘŀƛƭ ƛǎ ǎŜǘ ƻǳǘ ƛƴ ƛǘǎ ƛƴǘŜǊƴŀƭ нлмл ΨLƴǾŜǎǘƛƎŀǘƛƻƴǎ tǊƻŎŜŘǳǊŜΩ ǇƻƭƛŎȅ ŘƻŎǳƳŜƴǘΦ14  
 
Internal structures:  
LƴǘŜǊƴŀƭƭȅ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ Ƙŀǎ ŀ ǎǘŀŦŦ ΨLƴǾŜǎǘƛƎŀǘƛƻƴǎ ¢ŜŀƳΩ ŀƴŘ ŀ Commission sub-
ŎƻƳƳƛǘǘŜŜ ŜƴǘƛǘƭŜŘ ǘƘŜ Ψ{ǘŀǘǳǘƻǊȅ 5ǳǘȅ LƴǾŜǎǘƛƎŀǘƛƻƴǎ /ƻƳƳƛǘǘŜŜΩ ό{5L/ύΦ Lƴ ǎǳƳƳŀǊȅ ǘƘŜ 
Investigations TeamΩǎ role is to provide advice to both potential complainants and the SDIC, 
present Paragraph 10 complaints to the SDIC, and to undertake the Investigations, and 
Ŧƻƭƭƻǿ ǳǇΦ ¢ƘŜ {5L/ ǘŀƪŜǎ ŘŜŎƛǎƛƻƴǎ ǘƻ ŀǳǘƘƻǊƛǎŜ Ψ/ƻƳǇƭŀƛƴǘǎ-ŘǊƛǾŜƴΩ όtŀǊŀƎǊŀǇƘ млύ 
ƛƴǾŜǎǘƛƎŀǘƛƻƴǎΤ ǘƻ ΨŀǎǎŜǎǎ ǘƘŜ ǇƻǘŜƴǘƛŀƭ ǎǘǊŀǘŜƎƛŎ ǾŀƭǳŜΩ ƻŦ ŀƴ hǿƴ-Initiative (Paragraph 11) 
investigation; make recommendations to the full Commission as to whether such Own-
Initiative investigations should be authorised; and essentially to recommend to the 
Commission the signing off of investigation reports and whether to refer a matter to the 
Secretary of State. Consequently the full ECNI board will authorise Own-Initiative 
investigations, formally approve investigation reports and formally decide whether to refer 
a matter to the Secretary of State.15  
 
Key concepts:  
The Investigation Procedure provides further interpretation of some key concepts, 
including:  

¶ Lƴ ƛƴǘŜǊǇǊŜǘƛƴƎ ǿƘŀǘ ŀ ΨǊŜŀǎƻƴŀōƭŜ ǇŜǊƛƻŘ ƻŦ ǘƛƳŜΩ ŎƻƳǇƭŀƛƴŀƴǘǎ ǎƘƻǳƭŘ ŀƭƭƻǿ ŦƻǊ ŀ 
ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ ǘƻ ǊŜǎǇƻƴŘ ǘƻ ŀ ŘƛǊŜŎǘ ŎƻƳǇƭŀƛƴǘΣ ΨƻƴŜ ƳƻƴǘƘΩ ǿƛƭƭ ƴƻǊƳŀƭƭȅ ōŜ 
sufficient; 

¶ ¢Ƙŀǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ǊŜŦŜǊǎ ǘƻ ǇŜǊǎƻƴǎ ǿƘƻ ΨŎƭŀƛƳΩ ǘƻ ōŜ ŘƛǊŜŎǘƭȅ ŀŦŦŜŎǘŜŘΣ ŀƴŘ ǘƘŜ 
/ƻƳƳƛǎǎƛƻƴ ǿƛƭƭ ŜǎǘŀōƭƛǎƘ ƛŦ ǘƘŜǊŜ ƛǎ ŀ ΨǎǳŦŦƛŎƛŜƴǘ ŎƻƴƴŜŎǘƛƻƴΩ ǘƻ ƳŜŜǘ ǘƘƛǎ ǘƘǊŜǎƘƻƭŘΤ  

¶ ¢Ƙŀǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ǊŜŦŜǊǎ ǘƻ ŀ ŘƛǊŜŎǘƭȅ ŀŦŦŜŎǘŜŘ ΨǇŜǊǎƻƴΩΣ ƴƻǘ ƛƴŘƛǾidual, and hence it 
ƛǎ ƻǇŜƴ ǘƻ ŀ ΨƭŜƎŀƭ ǇŜǊǎƻƴΩ όŜΦƎΦ ŀ ŎƻƳǇŀƴȅύ ǘƻ ƛǎǎǳŜ ŀ ŎƻƳǇƭŀƛƴǘΤ  

 
Complaints-ŘǊƛǾŜƴ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ όΨtŀǊŀƎǊŀǇƘ млΩύ 
/ƘŀǇǘŜǊ п ƻŦ ǘƘŜ LƴǾŜǎǘƛƎŀǘƛƻƴǎ tǊƻŎŜŘǳǊŜ ǎŜǘǎ ƻǳǘ Ƙƻǿ ΨPŀǊŀƎǊŀǇƘ млΩ ŎƻƳǇƭŀƛƴǘǎ ǿƛƭƭ ōŜ 
handled.  Following a determination on admissibility the SDIC will make a decision as to 
whether to investigate. The Investigation Procedure provides a list of reasons why the SDIC 
may decide NOT to investigate a complaint. The first of these is that the complainant has 
not establishŜŘ ŀƴ ΨŀǊƎǳŀōƭŜ ŎŀǎŜΩ ǘƘŀǘ ǘƘŜ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜ Ƙŀǎ ōŜŜƴ ōǊŜŀŎƘŜŘΦ hǘƘŜǊ 
reasons not to investigate include (in summary): 

¶ The public authority has agreed to submit the matter to EQIA/or if doing an EQIA 
has agreed to consult on the matter in question; 

¶ The policy is an affirmative action measure;  

                                                           
14 9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴ bL ΨLƴǾŜǎǘƛƎŀǘƛƻƴ tǊƻcedure under Paragraphs 10 and 11 of Schedule 9 of the Northern 
LǊŜƭŀƴŘ !Ŏǘ мффуΩ WŀƴǳŀǊȅ нлмл όǊŜǾƛǎŜŘ нлмп ǘƻ ǊŜŦƭŜŎǘ ƛƴǘŜǊƴŀƭ ǊŜǎǘǊǳŎǘǳǊƛƴƎ ƻŦ ŘŜǇǘǎΦύ  
15 As above, paragraphs 2.1-2.3.  
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¶ The policy is due to be reviewed, discontinued or superseded; 

¶ The nature of the complaint is such that the person affected by it will not derive any 
benefit from investigation;  

¶ A better remedy is provided for by anti-discrimination legislation; 

¶ The action taken by the public authority in response to the original complaint has 
remedied any failure to comply with the equality scheme; 

¶ The complainant is not co-operating with Commission staff; 

¶ An investigation is already underway into the same matter;  

¶ Ψ!ƴȅ ƻǘƘŜǊ ǊŜƭŜǾŀƴǘ ŎƻƴǎƛŘŜǊŀǘƛƻƴΩΦ 

 
The Investigations Procedure sets out an internal appeals process whereby a decision by the 
SDIC whether to authorise investigation can be subject to a request for review either by the 
complainant or the public authority. The wording of this paragraph is somewhat ambiguous 
as at face value it could be read as only applying to admissibility when this does not appear 
to be the intention or practice.16 
 
Own - LƴƛǘƛŀǘƛǾŜ όΨtŀǊŀƎǊŀǇƘ ммΩύ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ 
Procedures are set out in chapter 5 as to when the Commission will launch an investigation 
on its own initiative. This power allows investigations to take place where it is not possible 
ƻǊ ŀǇǇǊƻǇǊƛŀǘŜ ŦƻǊ ŀ ǇŜǊǎƻƴ ǘƻ ƳŜŜǘ ǘƘŜ ΨŘƛǊŜŎǘƭȅ ŀŦŦŜŎǘŜŘΩ ǘƘǊŜǎƘƻƭŘΣ ƻǊ ƻǘƘŜǊǿƛǎŜ ǿƘŜǊŜ 
there is not a complainant. It allows the Commission also to address repeated or systemic 
failings. The Investigations Procedure states that Own-Initiative investigations άŎŀƴ ōŜ 
ƎŜƴŜǊŀǘŜŘ ǇǳǊŜƭȅ ŦǊƻƳ ǿƛǘƘƛƴ 9/bLΩǎ ƻǿƴ ƪƴƻǿƭŜŘƎŜΣ ƻǊ ŦǊƻƳ ƳŀǘǘŜǊǎ ƻŦ ƎŜƴŜǊŀƭ ƛƳǇƻǊǘŀƴŎŜ 
brought to its attention by interested third partiesΦέ17 The procedure sets out that 
ΨtŀǊŀƎǊŀǇƘ ммΩ ǿƛƭƭΥ 

 

¶ ōŜ ǳǎŜŘ ΨǎǘǊŀǘŜƎƛŎŀƭƭȅΩ ǘƻ ǘŀŎƪƭŜ ǇƻǘŜƴǘƛŀƭ ōǊŜŀŎƘŜǎ ƻŦ ǎŎƘŜƳŜǎ ǿƘƛŎƘ άƳŀȅ ƛƳǇŀŎǘ 
ǎƛƎƴƛŦƛŎŀƴǘƭȅ ƻƴ Ŝǉǳŀƭƛǘȅ ƻŦ ƻǇǇƻǊǘǳƴƛǘȅκƻǊ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎέ ώрΦнϐΤ 

¶ take into account whether it is unlikely that a paragraph 10 complaint would/could 
realistically be pursued (e.g. if directly affected persons are children) [5.3]; 

¶ ŀǊƛǎŜ ŦǊƻƳ ǾŀǊƛƻǳǎ ǎƻǳǊŎŜǎΥ ǿƛǘƘƛƴ 9/bLΩǎ ƻǿƴ ƪƴƻǿƭŜŘƎŜΤ ŘǳǊƛƴƎ ǘƘŜ ŎƻǳǊǎŜ ƻŦ ŀ 
Paragraph 10 investigation or brought to attention by external parties;  

 
Lƴ ǊŜƭŀǘƛƻƴ ǘƻ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ŀǊƛǎƛƴƎ ŦǊƻƳ ƳŀǘǘŜǊǎ ǿƛǘƘƛƴ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ƻǿƴ ƪƴƻǿƭŜŘƎŜ 
the Investigations Procedure states:  
 

                                                           
16 tŀǊŀƎǊŀǇƘ пΦр ƛƴ ǘƘŜ 9/bL LƴǾŜǎǘƛƎŀǘƛƻƴǎ tǊƻŎŜŘǳǊŜ ǎǘŀǘŜǎΥ ά9ƛǘƘŜǊ party may seek a review of the 
/ƻƳƳƛǘǘŜŜΩǎ ŘŜŎƛǎƛƻƴ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǿƘŜǘƘŜǊ ƻǊ ƴƻǘ ǘƘŜ ŎƻƳǇƭŀƛƴǘ Ƙŀǎ ōŜŜƴ ƳŀŘŜ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ 
ŎǊƛǘŜǊƛŀ ǎŜǘ ƻǳǘ ƛƴ tŀǊŀƎǊŀǇƘ млΦέ IƻǿŜǾŜǊΣ ƛƴ ǇǊŀŎǘƛŎŜ ƛƴ ŀǘ ƭŜŀǎǘ ƻƴŜ ŎŀǎŜ ǿŜ ŀǊŜ ŀǿŀǊŜ ƻŦ ǘƘƛǎ Ƙŀǎ ŀƭƭƻǿŜŘ ŀ 
substantive review of the SDIC decision, rather than a review as to whether the complaint was admissible (i.e. 
was made in accordance with the Paragraph 10 criteria).    
17 Investigations Procedure, Paragraph 1.3.  
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The Commission has put internal mechanisms in place to permit a regular evaluation 
of such information so that all parts of the organisation have input to this process 
and Commissioners can be advised of areas where the Paragraph 11 discretion could 
or ought to be exercised.18 

The Procedure outlines that when Own-Initiative investigations are proposed, the 
Investigations Team will first raise the matter with the public authority and give them a 
reasonable opportunity to respond, before referring the matter to the SDIC. Referrals to the 
SDIC will be based on an assessment as to whether the alleged failure to comply 
ΨǎƛƎƴƛŦƛŎŀƴǘƭȅ ƛƳǇŀŎǘǎΩ ƻƴ Ŝǉǳŀƭƛǘȅ ƻŦ ƻǇǇƻǊǘǳƴƛǘȅ ŀƴŘκƻǊ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎΣ ŎƻƴǎƛŘŜǊƛƴƎ ǘƘŜ 
following four questions:  

¶ Is the perceived failure one of substance and/or of strategic importance?  

¶ Lǎ ǘƘŜǊŜ ǇƻǘŜƴǘƛŀƭ ǘƻ ǊŀƛǎŜ ŀǿŀǊŜƴŜǎǎ ƻŦ {ŜŎǘƛƻƴ тр ŀƴŘκƻǊ ƻŦ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ǊƻƭŜ ƛƴ 
this regard?  

¶ Is there potential to change policies, practices and/or attitudes in public authorities?  

¶ Is the perceived failure one that might not otherwise be pursued?  

 
¢ƘŜ {5L/ ƛǎ ǘƻ ŎƻƴǎƛŘŜǊ ƛŦ ǘƘŜ ǊŜŦŜǊǊŀƭ ƛǎ ΨǎǳŦŦƛŎƛŜƴǘƭȅ ǎǘǊŀǘŜƎƛŎΩ ǘƻ ǿŀǊǊŀƴǘ ŀ tŀǊŀƎǊŀǇƘ мм 
ƛƴǾŜǎǘƛƎŀǘƛƻƴΦ ¢ƘŜ LƴǾŜǎǘƛƎŀǘƛƻƴǎ tǊƻŎŜŘǳǊŜ ǘƘŜƴ ƴŀǊǊƻǿǎ ǘƘŜ {5L/Ωǎ ŘƛǎŎǊŜǘƛƻƴ ōȅ ǎǘŀǘƛƴg 
that if the SDIC come to the view that 1) the scheme has likely been breached and 2) the 
issue is sufficiently strategic, then the SDIC must recommend investigation to the full 
Commission:  
 

If the Statutory Duty Investigations Committee concludes that it would be 
appropriate to form the required belief, and that the potential failure to comply is a 
strategic matter that merits the initiation of an ECNI-generated investigation, it will 
recommend authorisation of a Paragraph 11 investigation.19 

 
The investigation 
Methodologically there is no difference in how Complaints-Driven or Own-Initiative 
investigations are taken forward. Investigations are inquisitorial, and will involve meetings 
as well as the disclosure of information from the public authority. There is also a provision 
for a hearing before the SDIC. Investigating officers may also obtain the advice the 
Commission itself has or would have given regarding the alleged failing. The procedure also 
commits the Commission to publish copies of Investigation Reports on its website.20  
 

  

                                                           
18 Paragraph 5.4. 
19 Paragraph 5.7.  
20 Section 6.   
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1.6 Counterpart enforcement regimes for equality duties elsewhere in the UK 
and Ireland  

There are also public sector equality duties in Great Britain and the Republic of Ireland with 
their own compliance regimes. The case law for all jurisdictions is considered in the next 
chapter.   

Equality Act 2010 

Single equality legislation was passed by Westminster for Great Britain (GB) in 2010 across 
eight protected equality grounds21 in the form of the Equality Act 2010. Section 149 
Ŏƻƴǘŀƛƴǎ ŀ ΨǇǳōƭƛŎ ǎŜŎǘƻǊ Ŝǉǳŀƭƛǘȅ ŘǳǘȅΩΦ ¢Ƙƛǎ Řǳǘȅ ƛǎ ǘƘǊŜŜ ǇǊƻƴƎŜŘ ǇǊƻǾƛŘƛƴƎΣ ƛƴ ǎǳƳƳŀǊȅ 
that public authorities have due regard to the need to: 

¶ Eliminate discrimination, harassment, victimisation etc. 

¶ Advance equality of opportunity;  

¶ Foster good relations. 

 
The GB duty further codifies the concepts within it, which is particularly helpful in relation to 
the good relations limb of the duty given this concept, unlike the others, is not one that 
ŘƛǊŜŎǘƭȅ ŀǇǇŜŀǊǎ ƛƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǎǘŀƴŘŀǊŘǎ ŀƴŘ ƧǳǊƛǎǇǊǳŘŜƴŎŜΦ Lƴ ǊŜƭŀǘƛƻƴ ǘƻ ΨŀŘǾŀƴŎƛƴƎΩ 
Ŝǉǳŀƭƛǘȅ ƻŦ ƻǇǇƻǊǘǳƴƛǘȅ ǘƘƛǎ ǎǇŜŎƛŦƛŜǎ όƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ Ŝǉǳŀƭƛǘȅ ƎǊƻǳǇǎύΣ Ψƛƴ ǇŀǊǘƛŎǳƭŀǊΩ ǘƘŀǘ 
this means removing or minimising disadvantages; taking steps to meet specific needs and 
encouraging participation in public life or other activity where there is under representation. 
Ψ{ǇŜŎƛŦƛŎ ƴŜŜŘǎΩ ŜȄǇƭƛŎƛǘƭȅ ƛƴŎƭǳŘŜ ǇƻǎƛǘƛǾŜ ŀŎǘƛƻƴ ǘƻ ƳŜet the particular needs of persons 
with disabilities.22 
 
¢ƘŜ Řǳǘȅ ǘƻ ΨŦƻǎǘŜǊΩ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ōŜƛƴƎΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊΣ ŀ Řǳǘȅ ǘƻΥ  
a) tackle prejudice, b) promote understanding.23 
 

                                                           
21 Namely: age; disability; gender reassignment; pregnancy and maternity; race; religion or belief; sex; sexual 
orientation. 
22 149 (3) Having due regard to the need to advance equality of opportunity between persons who share a 
relevant protected characteristic and persons who do not share it involves having due regard, in particular, to 
the need toτ  
(a)remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that 
are connected to that characteristic;  
(b)take steps to meet the needs of persons who share a relevant protected characteristic that are different 
from the needs of persons who do not share it;  
(c)encourage persons who share a relevant protected characteristic to participate in public life or in any other 
activity in which participation by such persons is disproportionately low.  
(4) The steps involved in meeting the needs of disabled persons that are different from the needs of persons 
who are not disabled include, in particular, steps to take account of disabled persons' disabilities.  
23 Lƴ ŀŘŘƛǘƛƻƴ ǘƻ ǘƘŜ ŎƻƴŎŜǇǘ ōŜƛƴƎ ŘŜŦƛƴŜŘ ƻƴ ǘƘŜ ŦŀŎŜ ƻŦ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ǘƘŜ D. ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ Řǳǘȅ ŘƛŦŦŜǊǎ 
from its NI counterpart in that it extends to all the equality groups in the legislation and it was not deemed 
necessary to have safeguards subordinating it to other parts of the duty.  



Equal to the Task? EMBARGOED 31 January 2018 
 

19 
 

Across all its limbs it is on the face of the legislation that positive action measures are 
permitted and may be required.24 The Public Sector Equality Duty commenced in April 2011.  

In relation to enforcement of the GB duty, the powers and mechanism is entirely different 
from Northern Ireland. The GB Equality and Human Rights Commission has powers to 
ŎƻƴŘǳŎǘ ŀǎǎŜǎǎƳŜƴǘǎ ŀǎ ǘƻ άthe extent to which or the manner in which a person has 
ŎƻƳǇƭƛŜŘ ǿƛǘƘ ŀ Řǳǘȅ ǳƴŘŜǊ ƻǊ ōȅ ǾƛǊǘǳŜ ƻŦΦΦΦ ώǘƘŜ ǇǳōƭƛŎ ǎŜŎǘƻǊ Ŝǉǳŀƭƛǘȅ ŘǳǘȅϐΦέ25 Having 
conducted such an assessment the GB Commission then has powers to issue public 
ŀǳǘƘƻǊƛǘƛŜǎ ǿƛǘƘ Ψ/ƻƳǇƭƛŀƴŎŜ bƻǘƛŎŜǎΩ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ ŦƛƴŘƛƴƎǎ ƻŦ ǘƘŜ ŀǎǎŜǎǎƳŜƴǘ ŜƛǘƘŜǊ 
obliging compliance with the duty or serving the public authority with notice that they must 
set out the steps which they propose to take to comply with the duty within a specified time 
period. There is no requirement to refer the matter to the Secretary of State or equivalent. 
In the event of non-compliance the Commission can directly seek a court order.  
 
Compliance can relate to ōǊŜŀŎƘŜǎ ƻŦ ǘƘŜ ΨƎŜƴŜǊŀƭ ŘǳǘƛŜǎΩ ƛƴ ǘƘŜ ǇǳōƭƛŎ ǎŜŎǘƻǊ Ŝǉǳŀƭƛǘȅ ŘǳǘȅΦ 
The GB Commission set out that the duty requires public authorities; 

  
...to consider at the formative stage the potential consequences of the [policy] 
decision for people who share protected characteristics and to take these 
consequences into account before the decision is finalised. A public authority must 
be able to show that there has been proper consideration of all three aims of the 
duty within the decision-making process.26 

 
¢ƘŜ ΨǎǇŜŎƛŦƛŎ ŘǳǘƛŜǎΩ ǿƘƛŎƘ ǎŜǘ ƻǳǘ ǘƘŜ ǇǊƻŎŜŘǳǊŀƭ ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ƛƳǇƭŜƳŜƴǘ ǘƘŜ Řǳǘȅ ŀǊŜ 
set out in secondary legislation and differ in England, Scotland and Wales.27 In England the 
specific duties are limited to publishing information annually to demonstrate compliance 
ǿƛǘƘ ǘƘŜ Řǳǘȅ ŀƴŘ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ǇǳōƭƛǎƘƛƴƎ ƻƴŜ ƻǊ ƳƻǊŜ ΨƻōƧŜŎǘƛǾŜǎΩ ǘƻ ŀŎƘƛŜǾŜ ǘƘŜ ŀƛƳǎ 
of the duty at least once every four years. In Scotland there are also duties to publish 
progress reports and outcomes, including specific information on the gender pay gap, 
procurement, equality monitoring of employees and ministerial action lists. Regulation 5 in 
{ŎƻǘƭŀƴŘ ƘƻǿŜǾŜǊ ƛƴǾƻƭǾŜǎ ŀƴ ΨŜǉǳŀƭƛǘȅ ƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘΩ ǘȅǇŜ ŘǳǘȅΦ [ƛǎǘŜŘ ǇǳōƭƛŎ 
ŀǳǘƘƻǊƛǘƛŜǎ Ƴǳǎǘ ΨǿƘŜǊŜ ŀƴŘ ǘƻ ǘƘŜ ŜȄǘŜƴǘ ƴŜŎŜǎǎŀǊȅ ǘƻ ŦǳƭŦƛƭ ǘƘŜ Ŝǉǳŀƭƛǘȅ ŘǳǘȅΩ ŀǎǎŜǎǎ ǘƘŜ 
impact of a proposed, new or revised policy against the public sector duty. In doing so the 
ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ Ƴǳǎǘ ΨŎƻƴǎƛŘŜǊ ǊŜƭŜǾŀƴǘ ŜǾƛŘŜƴŎŜΩ ŀƴŘ ΨǘŀƪŜ ƛƴǘƻ ŀŎŎƻǳƴǘΩ ǘƘŜ ǊŜǎǳƭǘǎ ƻŦ ǘƘŜ 
assessment in respect of the policy/practice. The assessment must also be published ς this is 
similar to the equality impact assessment process in NI, albeit in a less complex manner that 
is not equality schemes based. The Welsh specific duties are also more comprehensive than 

                                                           
24 The GB Act also contains a separate public sector duty envisaged to reduce socio-economic inequalities, 
albeit that the 2010-2015 Conservative-Lib Dem Coalition Government decided not to commence this duty. 
{ŜŎǘƛƻƴ м ΨtǳōƭƛŎ ǎŜŎǘƻǊ Řǳǘȅ ǊŜƎŀǊŘƛƴƎ ǎƻŎƛƻ-ŜŎƻƴƻƳƛŎ ƛƴŜǉǳŀƭƛǘƛŜǎΩ- {ǳōǎŜŎǘƛƻƴ όмύ ǇǊƻǾƛŘŜǎ Ψ!ƴ ŀǳǘƘƻǊƛǘȅ ǘƻ 
which this section applies must, when making decisions of a strategic nature about how to exercise its 
functions, have due regard to the desirability of exercising them in a way that is designed to reduce the 
inequalities of outcome which result from socio-ŜŎƻƴƻƳƛŎ ŘƛǎŀŘǾŀƴǘŀƎŜΦΩ  
25 Section 31 Equality Act 2006 (as amended), and the further provisions in schedule 2 of that Act.  
26 9ǉǳŀƭƛǘȅ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ /ƻƳƳƛǎǎƛƻƴ όDǊŜŀǘ .Ǌƛǘŀƛƴύ Ψ! ƎǳƛŘŜ ǘƻ ǊŜƎǳƭŀǘƛƻƴ ƻŦ ǘƘŜ tǳōƭƛŎ {ŜŎǘƻǊ 9ǉǳŀƭƛǘȅ 
5ǳǘȅ ƛƴ 9ƴƎƭŀƴŘΣ {ŎƻǘƭŀƴŘ ŀƴŘ ²ŀƭŜǎΩ όWŀƴǳŀǊȅ нлмрύ ǇŀǊŀƎǊŀǇƘ мΦпΦ  
27 The Equality Act 2010 (Specific Duties) Regulations 2011; The Equality Act 2010 (Statutory Duties) (Wales) 
Regulations 2011; The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012.  
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those in England, and include provision for impact assessments.28 Whilst there is no formal 
provision for complaints the GB Commission indicates that matters of compliance with the 
Public Sector Equality Duty can be brought to its attention by third parties ς in this sense the 
ǇǊƻǾƛǎƛƻƴ Ŏŀƴ ōŜ ǎŜŜƴ ŀǎ ǎƛƳƛƭŀǊ ǘƻ Ψhǿƴ-LƴƛǘƛŀǘƛǾŜΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎΦ29 The GB Commission also 
has published criteria, which includes the severity of any breach, on which it determines its 
enforcement decisions.30  
 
Irish Human Rights and Equality Commission Act 2014  
 
Section 42 of the above Act establishes a public sector equality duty requiring public bodies 
to have regard to the need to:  
 
(a) eliminate discrimination,  

(b) promote equality of opportunity and treatment of its staff and the persons to whom it 
provides services, and  

(c) protect the human rights of its members, staff and the persons to whom it provides 
services. 

 
In relation to specific duties on public authorities, there is a qualified requirement for public 
bodies to set out in an accessible manner in their strategic plan an assessment of human 
rights and equality issues relevant to its functions and plans / actions in place to address 
such matters, and to report annually on progress.    
 
The Irish Equality and Human Rights Commission, when it considers there is evidence of a 
failure by a public authority to perform its functions consistently with the equality duty, may 
invite the public body to carry out a review of its functions in relation to the duty or prepare 
and implement an action plan in relation to the duty or specific failings relating to it.   
 
In general the Commission also has powers of inquiry, at its own volition or when requested 
by Ministers, to investigate any public body in qualified circumstances where there are 
serious violations of human rights or equality of treatment obligations, or systemic failures 
to comply with such obligations. Inquiries must be necessary and appropriate and be into 
matters of grave public concern. Following such inquiries the Commission has powers to 
issue compliance notices.31  

                                                           
28 9ǉǳŀƭƛǘȅ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ /ƻƳƳƛǎǎƛƻƴ όDǊŜŀǘ .Ǌƛǘŀƛƴύ Ψ! Ǝǳide to regulation of the Public Sector Equality 
5ǳǘȅ ƛƴ 9ƴƎƭŀƴŘΣ {ŎƻǘƭŀƴŘ ŀƴŘ ²ŀƭŜǎΩΣ ǇŀǊŀƎǊŀǇƘ мΦр-7. 
29 As above, paragraph 3.18.  
30 As above, 3.21.  
31 Sections 35-36 of the 2014 Act. 
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Chapter 2: Reviews, Proposed Legislative change and 
case law 

2.1 Official reviews of the Section 75 powers  

One of the duties of the ECNI under the legislation is to keep under review the effectiveness 

of Section 75.32 There have been a number of reviews and related reports published in 

relation to this:  

¶ Eithne McLaǳƎƘƭƛƴ ŀƴŘ bŜƛƭ CŀǊƛǎ ΨThe Section 75 Equality Duty ςAn Operational 
wŜǾƛŜǿΩ volume 1 (November 2004).  

¶ Chris McCrudden Mainstreaming Equality in Northern Ireland 1998-2004: A Review 
of the Issues Concerning the Operation of the Equality Duty in Section 75 of the 
Northern Ireland Act 1998, (2004). 

¶ .ǊƛŎŜ 5ƛŎƪǎƻƴ ŀƴŘ /ƻƭƛƴ IŀǊǾŜȅ ΨAssessing the Role of the Equality Commission in the 
Effectiveness of Section 75 of the Northern Ireland Act 1998Ω όbƻǾŜƳōŜǊΣ нллсύ 

¶ Equality Commission ΨKeeping it Effective -  Reviewing the Effectiveness of Section 75 
ƻŦ ǘƘŜ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ !Ŏǘ мффуΩ Final Report (November 2008) 

The ECNI committed to a further review of the effectiveness of the duties as part of the 
ƛƴǎǘƛǘǳǘƛƻƴΩǎ 2016-19 Corporate Plan, with a focus on the current practice of public 
authorities in fulfilling the duties.33 A Working Group of Commissioners on the statutory 
duties first met on the 31 May 2016 to consider a number of commissioned reports on the 
duties namely:  
 

¶ tƻƭƛŎȅ !ǊŎ [ƛƳƛǘŜŘ ŀƴŘ YǊŜƳŜǊ /ƻƴǎǳƭǘŀƴŎȅ {ŜǊǾƛŎŜǎ ΨSection 75 Screening and 
Equality Impact Assessment: A Review of Recent Practice for The Equality 
/ƻƳƳƛǎǎƛƻƴ ŦƻǊ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘΩ (June 2016) (along with summary version) 

¶ Policy Arc Limited and YǊŜƳŜǊ /ƻƴǎǳƭǘŀƴŎȅ {ŜǊǾƛŎŜǎ [ǘŘ ΨSection 75 Screening and 
9ǉǳŀƭƛǘȅ LƳǇŀŎǘ !ǎǎŜǎǎƳŜƴǘΥ ! wŜǾƛŜǿ ƻŦ wŜŎŜƴǘ tǊŀŎǘƛŎŜ ¢ŜŎƘƴƛŎŀƭ wŜǇƻǊǘΩ (June 
2016) 

¶ tǊƻŦŜǎǎƻǊ IŀȊŜƭ /ƻƴƭŜȅ ¦ƴƛǾŜǊǎƛǘȅ ƻŦ ǘƘŜ ²Ŝǎǘ ƻŦ 9ƴƎƭŀƴŘΣ .Ǌƛǎǘƻƭ ΨA review of 
available information on the use of impact assessment in public policy formulation 
and in contributing to the fulfilment of statutory duties for the Equality Commission 
ŦƻǊ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘΩ (2016) 

 
The methodology of the Kremer reports involved engagement with public authorities. There 
was no engagement with civil society on the current review until the Commission attended 
an Equality Coalition meeting in April 2017. Emerging findings of this research were 

                                                           
32 Paragraph 1(a) Schedule 9 Northern Ireland Act 1998.  
33 A draft of thŜ Ǉƭŀƴ ǇǳōƭƛǎƘŜŘ ŦƻǊ Ŏƻƴǎǳƭǘŀǘƛƻƴ ŎƻƳƳƛǘǘŜŘ ǘƻ άExamine the evidence we have of current 
practice in public authorities of fulfilling their statutory equality and good relations duties in order to prepare 
ŦƻǊ ŀ ŦƻǊƳŀƭ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ǊŜǾƛŜǿ ƻŦ ǘƘŜǎŜ ŘǳǘƛŜǎΦέ The Commission does not appear to have published a final 
approved plan but did submit one to the Executive Office twice in 2016.  
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presented to Commissioners and senior staff in July 2017. In November 2017 the 
Commission published a report for consultation which presented evidence gathered in the 
above reports and set forth draft recommendations and proposed actions identified for 
public authorities and for the CommissionΩs remit relating to the Section 75 duties.34 The 
following sections will examine the outworking of the above documents in relation to 
enforcement.  
 
The 2004 Operational review reports 
The 2004 McLaughlin-Faris review of the operation of the equality duty had been 
commissioned under direct rule, as a result of commitments in the 2003 Joint Declaration of 
the British and Irish Governments and incorporates as an annex the above review by 
Professor Chris McCrudden. The Joint Declaration explicitly singles out ΨŜƴŦƻǊŎŜƳŜƴǘΩ ŀǎ 
being within the terms of the effectiveness review, a matter accordingly reflected in its 
terms of reference.35 The review covered the 1998-2004 period of the operation of the duty. 
The Equality Coalition engaged with but had significant reservations about the review.36 The 
issue of enforcement is dealt with in several paragraphs of the review report and the 
authors indicate they received considerable comment on the matter, largely directed at the 
question of the lack of sanctions for non-compliance. The review took the position that 
sanctions were not in the CommissionΩǎ ƎƛŦǘΣ ŀƴŘ ƴƻǘ ǘƘŜ ΨōŜǎǘ ǿŀȅ ŦƻǊǿŀǊŘΩΦ ¢ƘŜ ǊŜǾƛŜǿ 
argued that matters of fast-tracking and internal commission procedures had largely been 
addressed in forthcoming guidance to the statutory duties. It did agree that the ECNI should 
ŀŘƻǇǘ ŀƴ ΨƛƴǉǳƛǎƛǘƻǊƛŀƭ ŀǇǇǊƻŀŎƘΩ ǘƻ ŎƻƳǇƭŀƛƴǘ ƛƴǾŜǎǘƛƎŀǘƛƻƴΣ ŎŀǳǘƛƻƴŜŘ ŀƎŀƛƴǎǘ ǘƘŜ 
separation of advice from enforcement functions and recommended the Commission 
consider independent research specifically on the question of compliance and enforcement, 
including the adequacy of enforcement powers.37  
 
Part V of the paper by Chris McCrudden deals specifically with implementation and 
ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ǘƘŜ 9ǉǳŀƭƛǘȅ 5ǳǘȅΦ ¢Ƙƛǎ ƴƻǘŜǎ ǾƛŜǿǎ ǘƘŀǘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩs compliance 
ǎǘǊŀǘŜƎȅ ŀǘ ǘƘŜ ǘƛƳŜ ŎƻǳƭŘ ōŜ ŎƘŀǊŀŎǘŜǊƛǎŜŘ ŀǎ ƳƻǊŜ ǊŜƭȅƛƴƎ ƻƴ ŀ ΨƴŀƳŜ ŀƴŘ ǎƘŀƳŜΩ 
approach rather than use of its enforcement powers, and that such an approach had proved 
unsuccessful. It notes that informal resolution of complaints had been a ǎƛƎƴƛŦƛŎŀƴǘ ΨƎǊƻǿǘƘ 
ŀǊŜŀΩ ǊŀǘƘŜǊ ǘƘŀƴ ǳǎƛƴƎ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ǇƻǿŜǊǎΦ aŎ/ǊǳŘŘŜƴ ŀƭƭǳŘŜǎ ǘƻ ǘƘŜ ǇƻǘŜƴǘƛŀƭ ŦƻǊ ŀ 
litigation strategy to come into play, noting that the legal enforcement route had largely 
ōŜŜƴ ƘŜƭŘ ƛƴ ǊŜǎŜǊǾŜ ƛƴ ŀƴǘƛŎƛǇŀǘƛƻƴ ǘƘŀǘ ΨǇŜǊǎǳŀǎƛƻƴΩ ǿƻuld be sufficient, but that more 
formal methods of complaint were going to need to be resorted to. McCrudden predicts 
that the Commission will at some point need to resort to targeted investigations, but does 
paradoxically note a risk that public authorities may rush through controversial decisions to 
ensure implementation before investigations can be completed. McCrudden recommends 
ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ŘŜǾŜƭƻǇ ŀƴ ŜƴŦƻǊŎŜƳŜƴǘ ǎǘǊŀǘŜƎȅΣ ǿƘƛŎƘ ŎƻǳƭŘ  ǘŀŎƪƭŜ ǘƘŜ ΨǿƻǊǎǘ ŜȄŀƳǇƭŜǎΩ 
of deficient  EQIAs through efficient complaints handling and targeted investigations, and 

                                                           
34 9/bL {ŜŎǘƛƻƴ тр ά{ǘŀǘǳǘƻǊȅ 9ǉǳŀƭƛǘȅ ŀƴŘ DƻƻŘ wŜƭŀǘƛƻƴǎ 5ǳǘƛŜǎΥ !ŎǘƛƴƎ ƻƴ ǘƘŜ ŜǾƛŘŜƴŎŜ ƻŦ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ 
ǇǊŀŎǘƛŎŜǎέ hŎǘƻōŜr 2017.  
35 Joint Declaration of the British and Irish Governments, 2003, paragraph 10.  
36 The Equality Coalition Co-Conveners were part of the advisory group for the review but subsequently 
resigned over aspects of the Review which the Coalition in general had felt should have assessed the extent of 
compliance by public authorities with Section 75, and had wished for the review to be fully independent. 
37 9ƛǘƘƴŜ aŎ[ŀǳƎƘƭƛƴ ŀƴŘ bŜƛƭ CŀǊƛǎ ΨThe Section 75 Equality Duty ς!ƴ hǇŜǊŀǘƛƻƴŀƭ wŜǾƛŜǿΩ (November 2004), 
paragraphs 5.23- 29.  
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that the Commission should also consider, as should civil society, a litigation strategy for 
judicial review.38 
  
The Dickson-Harvey report 2006  
Two years on in 2006 the assessment of effectiveness of the statutory duties by Brice 
Dickson and Colin Harvey at the Queens University Belfast (QUB) human rights centre also 
specifically examines the role of enforcement powers. This report contains a detailed 
critique of the operation of the enforcement powers at the time. The assessment first notes 
the relative weakness of the enforcement powers vested in the Commission in comparison 
to powers under anti-discrimination statutes.39 It alludes to several interviews advocating 
for a much stronger enforcement strategy from the Commission, the recommendations of 
Professor McCrudden and also the advocacy by Professor Tom Hadden of a more proactive 
approach by the Commission. The Dickson-Harvey report examined the approach to 
informal resolution of complaints noting that in general the Commission will advise 
complainants and assist drafting complaints to public authorities on a without prejudice 
ōŀǎƛǎ ǘƻ ŀƴȅ ŘŜŎƛǎƛƻƴ ƻƴ ŀƴ ƛƴǾŜǎǘƛƎŀǘƛƻƴΦ ¢ƘŜ ǊŜǇƻǊǘ ƴƻǘŜǎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ όǘƘŜƴύ 
procedures and is surprised that one of the listed reasons for not granting an investigation is 
ǘƘŀǘ ǘƘŜ άƴŀǘǳǊŜ ƻŦ ǘƘŜ ŎƻƳǇƭŀƛƴǘ ƛǎ ǎǳŎƘ ǘƘŀǘ ǘƘŜ ǇŜǊǎƻƴ ŀŦŦŜŎǘŜŘ ōȅ ƛǘ ǿƛƭƭ ƴƻǘ ŘŜǊƛǾŜ ŀƴȅ 
ōŜƴŜŦƛǘ ŦǊƻƳ ŀƴ ƛƴǾŜǎǘƛƎŀǘƛƻƴΦέ (This criterion remains in the CommissionΩs current 
guidance.)  
 
The report records that since the Commission started considering complaints in 2002, until 
ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ ǊŜǇƻǊǘ όнллсύ ǘƘŜǊŜ ƘŀŘ ōŜŜƴ ŀ ǘƻǘŀƭ ƻŦ оп ΨtŀǊŀƎǊŀǇƘ млΩ ŎƻƳǇƭŀƛƴǘǎ 
considered for investigation, nine had been authorised for investigation, and further ten 
were still under consideration at the time of the report. The report notes that there had 
only been three Own-Initiative investigations by the Commission in this time frame and was 
critical of the then process for their authorisation which the auǘƘƻǊǎ ŎƻƴǎƛŘŜǊŜŘ Ψrather 
ŎƻƴǾƻƭǳǘŜŘΩΦ ¢ƘŜ ǇǊƻŎŜǎǎ ƛƴǾƻƭǾŜŘ ƻƴŜ ǘŜŀƳ ƛƴ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ŦƛǊǎǘ ǎŜŜƪƛƴƎ ŀ ǊŜǎǇƻƴǎŜ 
from the public authority on the matter before taking a decision as to whether to refer it to 
the Committee by way of a preliminary investigation report which assessed the matter on 
the basis of four questions40 ǿƘƛŎƘ ǘƘŜ ŀǳǘƘƻǊǎ ŀǊŜ ŎǊƛǘƛŎŀƭ ƻŦ ŀǎ ǘƻƻ ΨŘŜƳŀƴŘƛƴƎΩΦ ¢ƘŜ 

                                                           
38 McCrudden, Chris Mainstreaming Equality in Northern Ireland 1998-2004: A Review of the Issues Concerning 
the Operation of the Equality Duty in Section 75 of the Northern Ireland Act 1998, 2004 in Eithne McLaughlin 
ŀƴŘ bŜƛƭ CŀǊƛǎ ΨThe Section 75 Equality Duty ς!ƴ hǇŜǊŀǘƛƻƴŀƭ wŜǾƛŜǿΩ volume 2, pages 55-57, p73. 
39 CƻǊ ŜȄŀƳǇƭŜ ƛǘ ǎŜǘǎ ƻǳǘ ǘƘŀǘ ά¦ƴŘŜǊ ǘƘŜ CŀƛǊ 9ƳǇƭƻȅƳŜƴǘ ŀƴŘ ¢ǊŜŀǘƳŜƴǘ όbLύ hǊŘŜǊ мффу ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ƛǎ 
empowered to determine that a person or entity it has investigated should take action to promote equality of 
ƻǇǇƻǊǘǳƴƛǘȅΦ ¢ƘŜ /ƻƳƳƛǎǎƛƻƴ Ƴǳǎǘ ΨǳǎŜ ƛǘǎ ōŜǎǘ ŜƴŘŜŀǾƻǳǊǎΩ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ǘƘƛǎ ŀŎǘƛƻƴ ƛǎ ƛƴ ŦŀŎǘ ǘŀƪŜƴ ŀƴŘ ŎŀƴΣ 
ǿƘŜǊŜ ŀǇǇǊƻǇǊƛŀǘŜΣ ΨǎŜŎǳǊŜ ŀ ǿǊƛǘǘŜƴ ǳƴŘŜǊǘŀƪƛƴƎ ōȅ ώǘƘŀǘ ǇŜǊǎƻƴ ƻǊ Ŝƴǘƛǘȅϐ ǘƘŀǘ ǎǳŎƘ ŀŎǘƛƻƴ ǿƛƭƭ ōŜ ǘŀƪŜƴΩΦ LŦ 
the undertaking is not given or if, though given it is not complied with, the Commission must serve a notice 
directing action to be taken. Such directions can include the setting of goals and timetables. If the 
/ƻƳƳƛǎǎƛƻƴΩǎ ŘƛǊŜŎǘƛƻƴǎ ŀǊŜ ƴƻǘ ŎƻƳǇƭƛŜd with within a period considered reasonable by the Commission, it 
can apply to the Fair Employment Tribunal for an enforcement order specifying what action has to be taken 
and by when. Failure to comply with any part of such an enforcement order can render the employer liable to 
ōŜ ŦƛƴŜŘ ǳǇ ǘƻ ϻплΣлллΦέ .ǊƛŎŜ 5ƛŎƪǎƻƴ ŀƴŘ /ƻƭƛƴ IŀǊǾŜȅ ΨAssessing the Role of the Equality Commission in the 
Effectiveness of Section 75 of the Northern Ireland Act 1998Ω ό9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΣ bƻǾŜƳōŜǊ нллсύΣ ǇŀƎŜ фмΦ 
40 Namely: (a) whether the perceived failure to comply with the Equality Scheme is one of substance and/or of 
strategic importance, (b) whether there is potential to raise awareness of Section 75 and/or of the  
/ƻƳƳƛǎǎƛƻƴΩǎ ǊƻƭŜ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ƛǘΣ όŎύ ǿƘŜǘƘŜr there is potential to change policies, practices and/or attitudes 
in public authorities, and (d) whether the perceived failure is one that might not otherwise be pursued. Cited 
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authors are also critical of the difference in criteria between Own-Initiative and Complaint-
Based investigations. (In the most recent guidance these four questions are still maintained 
ŀǎ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ǘƻ ŘŜŎƛŘŜ ƛŦ ŀ ƳŀǘǘŜǊ ƛǎ ǎǳŦŦƛŎƛŜƴǘƭȅ ǎǘǊŀǘŜƎƛŎ ǘƻ ǿŀǊǊŀƴǘ ŀƴ Ψhǿƴ-LƴƛǘƛŀǘƛǾŜΩ 
Paragraph 11 investigation.)   
 
5ƛŎƪǎƻƴ ŀƴŘ IŀǊǾŜȅ ŀǊŜ ŎǊƛǘƛŎŀƭ ƻŦ ǘƘŜ ΨƳƛƴƛƳǳƳ ǘƛƳŜΩ ǘƘŀǘ ǘhe Commission state it can 
complete an investigation in, which is four months ς ŘŜǎŎǊƛōƛƴƎ ǘƘƛǎ ŀǎ ΨǊŜƎǊŜǘǘŀōƭŜΩ Ƴŀƛƴƭȅ 
ŀǎ άƛƴ ǘƘŜ ƛƴǘŜǊƛƳ ǘƘŜ ŀƭƭŜƎŜŘ ŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜ ƛƴ ǉǳŜǎǘƛƻƴ ŎƻǳƭŘ 
be impacting very adversely on individuals or organisations who are within one or more of 
ǘƘŜ ƎǊƻǳǇǎ ΨǇǊƻǘŜŎǘŜŘΩ ōȅ {ŜŎǘƛƻƴ трΦέ 41 Whilst recognising investigations do need to be 
ǘƘƻǊƻǳƎƘ ƛǘ ƛǎ ŎƻƴǘŜƴŘŜŘ ǘƘŀǘ ǘƘŜ ƳŀǘǘŜǊǎ ōŜƛƴƎ ƛƴǾŜǎǘƛƎŀǘŜŘ ΨŀǊŜ ƴƻǘ ǘŜǊǊƛōƭȅ ŎƻƳǇƭŜȄΩ ǎƻ ŀǎ 
to always warrant such a protracted process.  
 
The report examines the ten investigations reports the Commission had then published. Five 
of the seven Complaint-Based investigations had held a breach of Scheme had occurred and 
four had led to recommendations. In three Own-Initiative investigations, a breach had been 
found in one but no recommendations were made. Dickson and Harvey find the quality of 
ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ǊŜǇƻǊǘǎ ΨǾŀǊƛŀōƭŜΩ ƴƻǘƛƴƎ ƻƴŜ /ƻƳǇƭŀƛƴǘ-Based investigation did not even 
clarify the nature of the policy which had led to the complaint. However, they also note that 
the two most strategically significant investigations of the time, into the NIO decision to 
introduce ASBOs and Lisburn CouncilΩǎ decision to fly the Union Flag 365 days at numerous 
council buildings, had been proactively pursued by the Commission. Dickson and Harvey 
conclude by noting that, whilst there was a case to be made for additional enforcement 
powers, the majority of interviews in their research had taken the view that the Commission 
could make use of the existing Schedule 9 enforcement powers.  
 
The 2008 effectiveness review report  
Lǘ ǿŀǎ нллу ǿƘŜƴ ǘƘŜ 9/bL ǇǳōƭƛǎƘŜŘ ŀ ΨCƛƴŀƭ wŜǇƻǊǘΩ ƛƴ ƛǘǎ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ǊŜǾƛŜǿ ƻŦ {ŜŎǘƛƻƴ 
75 to which the above reports fed into. Among the issues raised by the Commission are that 
their recommendations to broaden the scope of equality schemes, to for example include a 
commitment to a particular action, would mean the scope for complaints and enforcement 
could be widened. The Commission considered that a subsequent review of effectiveness 
could clarify if this approach had been successful. The Commission did not concur with the 
Ǉƻǎƛǘƛƻƴ ǘƘŀǘ ƛǘǎ ǇǊƻŎŜŘǳǊŜǎ ǿŜǊŜ ΨŎƻƴǾƻƭǳǘŜŘΩ ŀǊƎǳƛƴƎ ǘƘƛǎ ŎƻǳƭŘ ōŜ ŀ ǇŜǊŎŜǇǘƛƻƴ ōŀǎŜŘ ƻƴ 
lack of understanding of the legislation, and did not propose changes to the procedures. The 
/ƻƳƳƛǎǎƛƻƴ ŘƛŘ ƘƻǿŜǾŜǊ ŎƻƴŎƭǳŘŜ ǘƘŀǘ ǿƻǊƪ ǿŀǎ ǊŜǉǳƛǊŜŘ ǘƻ ƛƳǇǊƻǾŜ ǘƘŜ ΨǘƛƳŜƭƛƴŜǎǎΩ ƻŦ ƛǘǎ 
interventions to enforce the duties, both in terms of the time given to public authorities to 
respond to complaints and the length of time taken to complete an investigation.42 The 
Commission also committed to: 
 

                                                           
ƛƴ .ǊƛŎŜ 5ƛŎƪǎƻƴ ŀƴŘ /ƻƭƛƴ IŀǊǾŜȅ ΨAssessing the Role of the Equality Commission in the Effectiveness of Section 
75 of the Northern Ireland Act 1998Ω όbƻǾŜƳōŜǊΣ нллсύΣ ǇŀƎŜ млрΦ 
41 .ǊƛŎŜ 5ƛŎƪǎƻƴ ŀƴŘ /ƻƭƛƴ IŀǊǾŜȅ ΨAssessing the Role of the Equality Commission in the Effectiveness of Section 
75 of the Northern Ireland Act 1998Ω όbƻǾŜƳber, 2006), page 109.  
42 ¢ƘŜ ŦƻƭƭƻǿƛƴƎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ǿŀǎ ŎƻƴǘŀƛƴŜŘ ƛƴ ǘƘŜ ǊŜǇƻǊǘΥ άThe Commission has concluded that work is 
required to enhance the timeliness of Commission intervention regarding enforcement of the Section 75 duties. 
The Commission will ŎƻƴǎƛŘŜǊ ŀ ǊŀƴƎŜ ƻŦ ƛǎǎǳŜǎ ǘƻ ŜƴǎǳǊŜ ƛǘǎ ƛƴǘŜǊǾŜƴǘƛƻƴǎ ŀǊŜ ǘƛƳŜƭȅ ŀƴŘ ŜŦŦŜŎǘƛǾŜΦέ 
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...a more strategic approach to monitoring compliance with the duties, and aims to 
use this approach to better identify alleged breaches of schemes and use its 
investigatory powers to respond to any breaches in a more timely manner.43 

 
The report did not propose any changes to the legislation in relation to enforcement. The 
next section will however overview other initiatives to amend Section 75 and Schedule 9. 

2.2 Attempted and proposed changes to the legislation 

Despite a number of proposals and attempts to amend them, the text of both Section 75 
and Schedule 9 remain intact in their original form insofar as they relate to enforcement. 
Proposed changes have focused on amending the number of Section 75 categories and a 
number of issues relating to the good relations duty, namely: proposals to define the good 
relations duty; change its relationship with the equality duty; and to directly change the 
manner in which it is enforceable. Attempts to amend the duties in general have been as 
much about seeking to weaken the duties as they have about strengthening them. This 
section provides an overview of past attempts, but also the outworkings of proposals in the 
Together: Building a United Community (T:BUC) community relations strategy of the 2011-
2015 mandate.  
 
Amending the Section 75 categories  

There have been a number of suggestions from Equality Coalition members and others to 
add to the nine current Section 75 categories. One of the proposals has been the explicit 
inclusion of a ground relating to socio-economic status, albeit arguably such considerations 
should already be implicit across all grounds in interpreting the duty compatibly with treaty-
based human rights commitments. There have also been suggestions that other categories 
be added which would be referenced in international standards on discrimination, such as 
former prisoners, HIV status, rural and urban dwellers and gender reassignment. There has 
also been a concern however that opening up the legislation may lead to attempts to 
remove existing Section 75 equality grounds, particularly sexual orientation.  

The most recent attempt to table an amendment to Section 75 to amend the nine 
categories came in 2013 during the passage through Westminster of what became the 
Northern Ireland (Miscellaneous Provisions) Act 2014. A clause in this legislation to allow 
ΨǇŀǊǘ ŘŜǎƛƎƴŀǘƛƻƴΩ ƻŦ ǎƻƳŜ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ {ŜŎǘƛƻƴ тр όǎǳŎƘ ŀǎ ǘƘŜ 
BBC) brought the duties within its ambit enabling the tabling of amendments. DUP MPs 
tabled such an amendment which would have added two further categories to Section 75, 
ƴŀƳŜƭȅ ΨǾƛŎǘƛƳǎ ŀƴŘ ǎǳǊǾƛǾƻǊǎ ƻŦ ǘƘŜ ŎƻƴŦƭƛŎǘΩ ŀƴŘ ΨƳŜƳōŜǊǎ ƻŦ IŜǊ aŀƧŜǎǘȅΩǎ ŀǊƳŜŘ ŦƻǊŎŜǎ.Ω 
Both proposals appeared to relate more to broader issues around the definition of a victim44 

                                                           
43 9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴ Ψ{ŜŎǘƛƻƴ тр YŜŜǇƛƴƎ ƛǘ 9ŦŦŜŎǘƛǾŜ Cƛƴŀƭ wŜǇƻǊǘ bƻǾŜƳōŜǊ нллу ΨǇǇрр-58 
44 The proposal to add victims of the conflict would have provided a more restrictive definition of victim than 
in the present definition in the Victims and Survivors NI Order 2006. The amendment supported by the DUP 
ŀƴŘ !ƭƭƛŀƴŎŜ ǿƻǳƭŘ ƘŀǾŜ ŜȄŎƭǳŘŜŘ ŀƴȅƻƴŜ ǿƛǘƘ ŀƴȅ ΨǎŜǊƛƻǳǎ ŎǊƛƳƛƴŀƭ ŎƻƴǾƛŎǘƛƻƴΩΣ ŀƴȅƻƴŜ ǿƘƻ ǿŀǎ ΨǿƘƻƭƭȅ ƻǊ 
partly ǊŜǎǇƻƴǎƛōƭŜΩ ŦƻǊ ǘƘŜ ŀŎǘ ǿƘƛŎƘ ƭŜŘ ǘƻ ǘƘŜƳ ōŜŎƻƳƛƴƎ ŀ ǾƛŎǘƛƳΣ ŀƴŘ ŀƭǎƻ ǿƻǳƭŘ ƘŀǾŜ ƻƴƭȅ ŘŜŦƛƴŜŘ ŀ ǇŜǊǎƻƴ 
ŀǎ ŀ ǾƛŎǘƛƳ ƛŦ ǘƘŜȅ ǿŜǊŜ ŀ ǾƛŎǘƛƳ ƻŦ Ψŀ ŎǊƛƳƛƴŀƭ ŀŎǘΩ ǿƘƛŎƘ ŎƻǳƭŘ ƘŀǾŜ ŜȄŎƭǳŘŜŘ ŀƭƳƻǎǘ ŀƭƭ ǾƛŎǘƛƳǎ ƻŦ ǘƘŜ ǎǘŀǘŜΦ 
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and the application of the Armed Forces Covenant in Northern Ireland.45 The amendments 
were not supported.  

5ŜŦƛƴƛƴƎ ΨDƻƻŘ wŜƭŀǘƛƻƴǎΩ 

In the absence of a definition of the concept in the Section 75 legislation, significant 
ŎƻƴŎŜǊƴǎ ƘŀŘ ŀǊƛǎŜƴ ǊŜƎŀǊŘƛƴƎ ΨƭŀȅΩ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴǎ ƻŦ ǘƘŜ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ŘǳǘȅΦ This included 
ǘƘŜ ŀǎǎŜǎǎƳŜƴǘǎ ƻŦ ǇƻƭƛŎƛŜǎ όƛƴŎƭǳŘƛƴƎ ǘƘƻǎŜ ōŀǎŜŘ ƻƴ ǊƛƎƘǘǎ ŀƴŘ Ŝǉǳŀƭƛǘȅύ ŀǎ ΨŀŘǾŜǊǎŜ 
ƛƳǇŀŎǘǎΩ ƻƴ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ƎǊƻǳƴŘǎ ŜǎǎŜƴǘƛŀƭƭȅ ŀǎ ǘƘŜȅ ǿŜǊŜ ǇƻƭƛǘƛŎŀƭƭȅ ŎƻƴǘŜƴǘƛƻǳǎΣ ǘƘǳǎ 
undermining the purpose of both the equality and good relations duties. The phenomenon 
ŀǊƻǎŜ ŦƻƭƭƻǿƛƴƎ ǘƘŜ ƛƴŎƻǊǇƻǊŀǘƛƻƴ ƻŦ ǘƘŜ 9/bL ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ǘƘŀǘ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ impacts 
ŀƭǎƻ ōŜ ŎƻƴǎƛŘŜǊŜŘ ƛƴ Ŝǉǳŀƭƛǘȅ ǎŎǊŜŜƴƛƴƎ ǿƛǘƘƛƴ ΨǎŜŎƻƴŘ ƎŜƴŜǊŀǘƛƻƴΩ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜǎ ŦǊƻƳ 
around 2010. The problem was the subject of the Maȅ нлмо /!W ΨUnequal Relations?Ω 
research report where a range of examples are provided. Since that time there have been 
further instances of perverse outcomes. This includes a screening exercise implying in one 
instance (in Fermanagh and Omagh Council) that marriage equality if implemented, whilst 
ǇƻǎƛǘƛǾŜ ŦƻǊ Ŝǉǳŀƭƛǘȅ ǿƻǳƭŘ ŀŘǾŜǊǎŜƭȅ ŀŦŦŜŎǘ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ƻƴ ƎǊƻǳƴŘǎ ƻŦ ǊŜƭƛƎƛƻƴǎ ōŜƭƛŜŦΦ 
Conversely, but equally strangely, the Department for Communities maintained that the 
implementation of the bedroom tax would be good for good relations on grounds that 
persons compelled to move into less favourable housing conditions may meet more persons 
from the other side of the community.  
 
The ECNI for its part disagreed with the conclusions reached in the CAJ Unequal Relations 
report and stood by its recommended methodology on the good relations limb of the duty, 
 
As a consequence of the Unequal Relations report an amendment was tabled to the 
aforementioned Northern Ireland (Miscellaneous Provisions) Bill at Westminster by the 
SDLP MP Mark Durkan.  This proposed amendment would have defined good relations on 
the face of the legislation in the same manner as it is in the counterpart duty in Great Britain 
όƛΦŜΦ ŀǎ ōŜƛƴƎ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ŀōƻǳǘ ΨǘŀŎƪƭƛƴƎ ǇǊŜƧǳŘƛŎŜ ŀƴŘ ǇǊƻƳƻǘƛƴƎ ǳƴŘŜǊǎǘŀƴŘƛƴƎΩύΦ ¢ƘŜǊŜ 
was support for the amendment at Westminster with the Shadow Minister Stephen Pound 
at ǎǘŀǘƛƴƎ ǘƘŀǘ ǘƘŜ ǊŜǇƻǊǘ ǎƘƻǳƭŘ ōŜ ΨŎƻƳǇǳƭǎƻǊȅ ǊŜŀŘƛƴƎΩΤ ŀƴŘ ǘƘŜ [ŀōƻǳǊ tŀǊǘȅ ōŜƛƴƎ 
ΨŜȄǘǊŜƳŜƭȅ ǎȅƳǇŀǘƘŜǘƛŎΩ ǘƻ ǘƘŜ ŀƳŜƴŘƳŜƴǘΦ ¢ƘŜ bLh aƛƴƛǎǘŜǊ ǎǘŀǘŜŘ ƘƻǿŜǾŜǊ ǘƘŀǘ ǿƘƛƭǎǘ ƛǘ 

                                                           
45 In the case of the latter it had been contended by the DUP [see Hansard, public bill committee, 16 July 2013, 
Jeffery Donaldson MP, column 20] and the Regimental Association of the Royal Irish Regiment that the Military 
Covenant was not being applied in Northern Ireland due to Section 75. The ECNI and CAJ all gave written and 
oral evidence to the contrary to a Northern Ireland Affairs Committee inquiry which considered the matter. 
Both organisations stated that was no conflict between Section 75 and ensuring the removal of barriers for 
equality of access to services for service personnel, whilst highlighting the principles of objective need and that 
that any preferential treatment for soldiers in health and housing waiting lists would engage questions of 
indirect discrimination. The Committee uƭǘƛƳŀǘŜƭȅ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǿƘƛƭǎǘ ΨǎŜǊƛƻǳǎ ŎƻƴŎŜǊƴǎΩ ƘŀŘ ōŜŜƴ ǊŀƛǎŜŘ 
that NI equality law and particularly Section 75 was a barrier to implementation of the Armed Forces 
Covenant, they had received reassurance that the NI equality framework did not create any additional barriers 
to such implementation above and beyond what would already be the case through anti-discrimination 
legislation elsewhere in the UK. [See bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ !ŦŦŀƛǊǎ /ƻƳƳƛǘǘŜŜΣ ΨLƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ !ǊƳŜŘ 
Forces Covenant in Northern IrelŀƴŘΩΣ First Report of Session 2013ς14, HC51]. The British Legion also 
downplayed the suggestion of significant problems with the implementation of the Covenant and a Committee 
ƳŜƳōŜǊ ƘŀŘ ŀǎƪŜŘ /!W ǿƘŜǘƘŜǊ ǘƘŜ {ŜŎǘƛƻƴ тр ƛǎǎǳŜ ƘŀŘ ōŜŜƴ ǊŀƛǎŜŘ ŀǎ ŀ ΨǊŜŘ ƘŜǊǊƛƴƎΩΣ ŀ Ǉƻƛƴǘ ŀƭǎƻ ŘǊŀǿƴ 
ŀǘǘŜƴǘƛƻƴ ǘƻ ōȅ ǘƘŜ /ƻƳƳƛǘǘŜŜΩǎ !ƭƭƛŀƴŎŜ atΦ Lƴ ǘƘƛǎ ŎƻƴǘŜȄǘ ƛǘ ƛǎ ǇƻǎǎƛōƭŜ ǘƻ ǾƛŜǿ ǘƘŜ ƛǎǎǳŜ ŀǎ ƘŀǾƛƴƎ ōŜŜƴ 
mooted with the purpose of providing a rationale to criticise the equality duty.  
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did not oppose the amendment in principle the matter should be best dealt with by the 
devolved institutions, and the amendment was withdrawn.46 
 
Lƴ нлмп ǘƘŜ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ !ǎǎŜƳōƭȅ ƘŀŘ ǘƘŜ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ŘŜōŀǘŜ ŘŜŦƛƴƛƴƎ ΨƎƻƻŘ 
ǊŜƭŀǘƛƻƴǎΩ ƛƴǎƻŦŀǊ ŀǎ ƛǘ ǊŜƭŀted to the new community planning functions on local councils. 
¢ƘŜ aƛƴƛǎǘŜǊΣ ǘƘŜ {5[tΩǎ aŀǊƪ I 5ǳǊƪŀƴ a[!Σ ǘƻƭŘ ǘƘŜ !ǎǎŜƳōƭȅ ǘƘŀǘ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ƛƴ ǘƘŜ 
ŎƻƴǘŜȄǘ ƻŦ ŎƻƳƳǳƴƛǘȅ ǇƭŀƴƴƛƴƎΥ άΦΦΦŀǊŜ ƛƴǘŜƴŘŜŘ ǘƻ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ƛƴ ƭƛƴŜ ǿƛǘƘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ 
of good relations that has been in legislation in Great Britain for a number of years under 
the Equality Act 2010 as meaning across the grouping in Section 75 and as primarily being 
ŀōƻǳǘ ǘŀŎƪƭƛƴƎ ǇǊŜƧǳŘƛŎŜ ŀƴŘ ǇǊƻƳƻǘƛƴƎ ǳƴŘŜǊǎǘŀƴŘƛƴƎΦέ47 The Minister went further by 
seeking to place this definition on the face of the legislation. With the exception of the 
Alliance Party, there was broad support from other political parties that the concept should 
be defined in law. The SDLP and Sinn Féin voted for the above definition to be placed on the 
face of the legislation after the debate. The Unionist parties, whilst not opposing a definition 
per se ŀŘǾƻŎŀǘŜŘ ŦƻǊ ƳƻǊŜ ǿƻǊƪ ǘƻ ōŜ ŘƻƴŜ ƻƴ ǘƘŜ ǿƻǊŘƛƴƎ ό5¦tύΣ ŀ ΨǇǊƻǇŜǊΣ Ŧǳƭƭ ŀƴŘ 
ŘŜǘŀƛƭŜŘ ŘŜōŀǘŜΩ όbLнмύ ƻǊ ǘƘŀǘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ΨƳŀȅ ōŜ ŀ ōƛǘ ƴŀǊǊƻǿ ŀƴŘ ŀ ōƛǘ ǘƻƻ ŦƻŎǳǎŜŘΩ 
ό¦¦tύΦ Lƴ ǘƘƛǎ ŎƻƴǘŜȄǘ ǘƘŜ ŀƳŜƴŘƳŜƴǘ ŦŜƭƭΣ ŀƭōŜƛǘ ǘƘŀǘ ǘƘŜ aƛƴƛǎǘŜǊΩǎ ƛƴǘŜƴǘƛƻƴ ŀǎ ǘƻ Ƙƻǿ ǘƘŜ 
ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ŜƭŜƳŜƴǘ ƻŦ ŎƻƳƳǳƴƛǘȅ ǇƭŀƴƴƛƴƎ ǎƘƻǳƭŘ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ǊŜƳŀƛƴǎ ƻƴ ǘƘŜ 
record. The Alliance Party also called for wider discussion, expressing the view that they 
were not convinced there was a need for a definition, but also indicating that if there was 
ƻƴŜΣ ƛǘ ǎƘƻǳƭŘ ōŜ ōǊƻŀŘŜǊ ǘƻ ŜƴŎƻƳǇŀǎǎ ƳŀǘǘŜǊǎ ƻŦ ΨǊŜŎƻƴŎƛƭƛŀǘƛƻƴΣ ƛƴǘŜƎǊŀǘƛƻƴ ƻǊ ǎƘŀǊƛƴƎ.Ω48 
 
Whilst a definition has not been therefore placed on the face of legislation in 2015 the 
debate did move on when the ECNI released formal guidance to local Councils which 
provides a fresh definition of the elements of the concept of good relations. This definition 
corresponds to duties under international standards, the former part draws on provisions 
originally found in Section 10 of the Equality Act 2006 ς which sets out the powers and 
duties of the Equality and Human Rights Commission in Britain. The Commission had 
proposed there should be a definition of good relations in statute άǘƻ ŜƴǎǳǊŜ ŎƭŀǊƛǘȅ ŀƴŘ 
consistency of purpose in shaping actions and promoting good relations.έ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ 
ǘƘŜ bL 9ȄŜŎǳǘƛǾŜΩǎ ¢Υ.¦/ ǎǘǊŀǘŜƎȅ:      
 

ά¢ƘŜ /ƻƳƳƛǎǎƛƻƴ Ƙŀǎ ƛƴdicated that there are a number of elements that would be 
helpful in the formulation of such a definition. Good relations could be said to exist 
where there is: 

¶ a high level of dignity, respect and mutual understanding 

¶ an absence of prejudice, hatred, hostility or harassment 

¶ a fair level of participation in society. 
 

The definition contained in Section 149 of the Equality Act 2010 in Great Britain is 
also useful in that it provides public authorities there with direction on how they 
should comply with their duty to have due regard to the need to foster good 
relations, as follows: 

                                                           
46 Hansard UK Parliament HC 18 Nov 2013 : Column 1020 
https://publications.parliament.uk/pa/cm201314/cmhansrd/cm131118/debtext/131118-0003.htm  
47 Official Report (Hansard) Northern Ireland Assembly Further Consideration Stage (1 April 2014).   
48 Official Report (Hansard) Northern Ireland Assembly Further Consideration Stage (1 April 2014).   

https://publications.parliament.uk/pa/cm201314/cmhansrd/cm131118/debtext/131118-0003.htm
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(5) - Having due regard to the need to foster good relations between persons who 
share a relevant protected characteristic and persons who do not share it involves 
having due regard, in particular, to the need to: 
(a) tackle prejudice, and 
όōύ ǇǊƻƳƻǘŜ ǳƴŘŜǊǎǘŀƴŘƛƴƎέ49 

 
tǊƛƻǊ ǘƻ ǘƘƛǎ ǇŀǇŜǊ ǘƘŜ 9/bL ƘŀŘ Ǉǳǘ ŦƻǊǿŀǊŘ ŀ ΨǿƻǊƪƛƴƎ ŘŜŦƛƴƛǘƛƻƴΩ50 of good relations. This 
working definition has been adopted into the glossary of Equality Schemes that follow the 
9/bL ƳƻŘŜƭ ǎŎƘŜƳŜΦ ¢ƘŜ ŘŜŦƛƴƛǘƛƻƴ ŀƴŘ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ǿƛƭƭ 
influence the potential for equality scheme complaints on good relations grounds. For 
example, if a public authority accepts that part of its ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ Řǳǘȅ ƛǎ ǘƻ ΨǘŀŎƪƭŜ 
ǇǊŜƧǳŘƛŎŜΩ ƛǘ Ŏŀƴ ōŜ ƘŜƭŘ ǘƻ ŀŎŎƻǳƴǘ ƛŦ ƴƻ ŀŎǘƛƻƴ ƛǎ ǘŀƪŜƴ ǿƘŜƴ ǘƘŜǊŜ ŀǊŜ ƻǇǇƻǊǘǳƴƛǘƛŜǎ ǘƻ Řƻ 
so.  
 
The relationship between the two duties 

!ǎ ŀƭƭǳŘŜŘ ǘƻ ŜŀǊƭƛŜǊΣ ǎŀŦŜƎǳŀǊŘǎ ǿŜǊŜ ƛƴǘǊƻŘǳŎŜŘ ƛƴǘƻ {ŜŎǘƛƻƴ тр ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ Ψgood 
ǊŜƭŀǘƛƻƴǎΩ ŎƻǳƭŘ ƴƻǘ ǘǊǳƳǇ Ŝǉǳŀƭƛǘȅ ƻŦ ƻǇǇƻǊǘǳƴƛǘȅ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎΦ ¢ƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ǿŀǎ 
formulated in a way that ensured primacy for the equality duty, with the good relations duty 
ǘƻ ōŜ ǳƴŘŜǊǘŀƪŜƴΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ΨǿƛǘƘƻǳǘ ǇǊŜƧǳŘƛŎŜΩ ǘƻ ƛǘΦ ¢ƘŜǊŜ ƘŀǾŜ ōŜen a number of 
attempts over the years to make inroads into this position. This included in 2014 two 
proposals by the Alliance Party to introduce equality and good relations considerations 
without this safeguard into local government legislation. These proposals provided for 
equality and good relations considerations by councils among the long term objectives for 
improving social wellbeing in their districts under new Community Planning duties. On both 
occasions a Petition of Concern (requiring a cross community vote) was tabled by Sinn Féin 
and the SDLP to prevent this formulation and protect the safeguards over the equality duty. 
LƴǎǘŜŀŘ ǘƘŜ {5[t aƛƴƛǎǘŜǊ Ǉǳǘ ŦƻǊǿŀǊŘ ŀ ŎƭŀǳǎŜ ǿƘƛŎƘ ǎǘŀǘŜŘ άthe reference to improving the 
social well-being of the district includes promoting equality of opportunity in accordance 
with Section 75 of the Northern Ireland Act 1998 and, without prejudice to this, having 
regard to the desirability of promoting good relationsέ ǿƘƛŎƘΣ ŀǎ ǘƘŜ aƛƴƛǎǘŜǊ ǘƻƭŘ ǘƘŜ 
!ǎǎŜƳōƭȅ ǿŀǎ άframed to ensure that the type of existing safeguards between equality and 
good relations in Section 75 of the Northern Ireland Act 1998 are maintainedΦέ51 Ultimately 
all parties accepted this formulation which now stands as Section 66(3)(a) of the Local 
Government (Northern Ireland) Act 2014. Promoting equality and good relations are also 
mentioned in the /ƘƛƭŘǊŜƴΩǎ {ŜǊǾƛŎŜǎ /ƻ-operation Act (Northern Ireland) 2015, as part of 
the definition of wellbeing of children and young persons. There is no explicit reference to 
safeguards between the two duties in this legislation, albeit the Act provides that the 
definition of well being itself stands to be interpreted compatibly with the provisions of the 

                                                           
49 Equality Commission advice on Good Relations in Local Councils, (Equality Commission), September 2015, 
page 4. 
50 bŀƳŜƭȅΥ ά¢ƘŜ ƎǊƻǿǘƘ ƻŦ ǊŜƭŀǘƛƻƴǎƘƛǇǎ ŀƴŘ ǎǘǊǳŎǘǳǊŜǎ ŦƻǊ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ ǘƘŀǘ ŀŎƪƴƻǿƭŜŘƎŜ ǘƘŜ ǊŜƭƛƎƛƻǳǎΣ 
political and racial context of this society, and that seek to promote respect, equity and trust, and embrace 
ŘƛǾŜǊǎƛǘȅ ƛƴ ŀƭƭ ƛǘǎ ŦƻǊƳǎέΦ tǊƻƳƻǘƛƴƎ Dood Relations, Guide for Public Authorities, ECNI 2007, paragraph 3.26 
όƴƻǘŜ ǘƘŜ ǊŜŦŜǊŜƴŎŜ ǘƻ ΨŜǉǳƛǘȅΩ ǿŀǎ ǉǳŀƭƛŦƛŜŘύΦ 
51 Official Report (Hansard) Northern Ireland Assembly Local Government Bill Further Consideration Stage (1 
April 2014). 
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UN Convention on the Rights of the Child.52 What both these pieces of legislation do have in 
common is that the good relations considerations are not expressly limited to the three 
categories in Section 75.   

нΦо !ƭǘŜǊƴŀǘƛǾŜ Ψƴƻƴ-ŎƻƳǇƭƛŀƴŎŜΩ ŜƴŦƻǊŎŜƳŜƴǘ ƳŜŎƘŀƴƛǎƳǎ 

This section considers the envisaged Special Committee of the Northern Ireland Assembly 
on conformity with equality requirements; the NI Bill of Rights, the Ministerial Code, 
ΨǇŜǘƛǘƛƻƴǎ ƻŦ ŎƻƴŎŜǊƴΩ ƛƴ ǘƘŜ !ǎǎŜƳōƭȅ ŀƴŘ ǘƘŜ ΨŎŀƭƭ ƛƴΩ ƳŜŎƘŀƴƛǎƳ ŦƻǊ ƪŜȅ ŘŜŎƛǎƛƻƴǎ ƛƴ ƭƻŎŀƭ 
government, in relation to the ability of each to enforce compliance with the equality duty. 
This section will then also examine proposals put forward for the good relations limb of the 
dutyΣ ƛƴŎƭǳŘƛƴƎ Ƴƻǎǘ ǊŜŎŜƴǘƭȅ ǘƘŜ ǇǊƻǇƻǎŀƭǎ ƛƴ ǘƘŜ bL 9ȄŜŎǳǘƛǾŜΩǎ ¢Υ.¦/ ŎƻƳƳǳƴƛǘȅ ǊŜƭŀǘƛƻƴǎ 
strategy. 

Special NI Assembly Committee on Conformity with equality requirements 

An alternative mechanism to challenge non-compliance with the equality duty, insofar as it 
engages measures and legislative proposals is found in the provisions in the Belfast/Good 
Friday Agreemenǘ ŦƻǊ ŀ Ψ{ǇŜŎƛŀƭ /ƻƳƳƛǘǘŜŜΩ ƻŦ ǘƘŜ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ !ǎǎŜƳōƭȅΦ ¢ƘŜ 
/ƻƳƳƛǘǘŜŜ ƛǎ ǘƻ ƘŀǾŜ ŀ ǊŜƳƛǘ ǘƻ ΨŜȄŀƳƛƴŜ ŀƴŘ ǊŜǇƻǊǘΩ ƻƴ ŎƻƴŦƻǊƳƛǘȅ ǿƛǘƘ Ŝǉǳŀƭƛǘȅ 
requirements, which can include Section 75 as well as the ECHR and the provisions of what 
was to be the Bill of Rights for Northern Ireland.53 Provision for such a Committee on an ad 
hoc basis must be and is provided for under Standing Orders of the Assembly. However, the 
Committee has only ever been convened on one occasion, in relation to the Welfare Reform 
Bill, in what was not a satisfactory experience for the Equality Coalition.54 

In 2014 the Assembly and Executive Review Committee of the Northern Ireland Assembly 
ǇǳōƭƛǎƘŜŘ ŀ ǊŜǾƛŜǿ ƛƴǘƻ ΨtŜǘƛǘƛƻƴǎ ƻŦ /ƻƴŎŜǊƴΩ ǿƘƛŎƘ ŎƻƴǎƛŘŜǊŜŘ ǘƘŜ ƻǇǘƛƻƴ ƻŦ ŀ ƳŀƴŘŀǘƻǊȅ 
vote on convening the Special Committee on conformity with equality requirements when 
petitions of concern were tabled. Whilst this proposal was supported by the SDLP, Sinn Féin 
and Alliance it was opposed by the DUP and UUP and the reform was not progressed.55  

Research for the Equality Coalition has concluded that even if this Committee is convened in 
ŦǳǘǳǊŜ άƛǘ ŀǇǇŜŀǊǎ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ōŜ ǊŜŎƻƴǎǘƛǘǳǘŜŘ ŜǾŜǊȅ ǘƛƳŜ ŀǊƻǳƴŘ ŀ ǎǇŜŎƛŦƛŎ ƛǎǎǳŜ ǿƛǘƘ ƴŜǿ 
members each time it is established ς it would thus develop no institutional memory or 
ŎƻƳǇŜǘŜƴŎŜ ōŀǎŜŘ ƻƴ ŜȄǇŜǊƛŜƴŎŜΦέ ¢ƘŜ ǇƻǘŜƴǘƛŀƭ ŦƻǊ ǘƘƛǎ {ǇŜŎƛŀƭ /ƻƳƳƛǘǘŜŜ ǘƻ ŜƴŦƻǊŎŜ 
compliance with the Section 75 equality duty is therefore currently limited.56  

The Northern Ireland Bill of Rights 

The Belfast/Good Friday Agreement provided for a Bill of Rights, containing rights 
supplementary to the ECHR reflecting the particular circumstances of Northern Ireland. The 

                                                           
52 Section 1, ChilŘǊŜƴΩǎ {ŜǊǾƛŎŜǎ /ƻ-operation Act (Northern Ireland) 2015.   
53 Strand 1, paragraph 11, Belfast/Good Friday Agreement, April 1998. 
54 See for example http://www.thedetail.tv/articles/committee-accused-of-allowing-ethnic-minority-leaders-
to-be-mocked-at-stormont.  
55 NI Assembly Report: NIA 166/11-15 (Assembly and Executive Review Committee) 25 March 2014. The 
subsequent Protocol on the ǳǎŜ ƻŦ tŜǘƛǘƛƻƴǎ ƻŦ /ƻƴŎŜǊƴ ƛƴ ǘƘŜ ΨCǊŜǎƘ {ǘŀǊǘΩ !ƎǊŜŜƳŜƴǘ ǊŜŦƭŜŎǘǎ ǘƘƛǎΦ 
56 Bell, Christine and McVeigh, Robbie Ψ! CǊŜǎƘ {ǘŀǊǘ ŦƻǊ 9ǉǳŀƭƛǘȅΚ  ¢ƘŜ 9ǉǳŀƭƛǘȅ LƳǇŀŎǘǎ ƻŦ ǘƘŜ {ǘƻǊƳƻƴǘ IƻǳǎŜ 
!ƎǊŜŜƳŜƴǘ ƻƴ ǘƘŜ Ψ¢ǿƻ aŀƛƴ /ƻƳƳǳƴƛǘƛŜǎΩ (March, 2016) p19.  

http://www.thedetail.tv/articles/committee-accused-of-allowing-ethnic-minority-leaders-to-be-mocked-at-stormont
http://www.thedetail.tv/articles/committee-accused-of-allowing-ethnic-minority-leaders-to-be-mocked-at-stormont
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NI Human Rights Commission discharged its remit under the Agreement to issue advice on 
the content of the Bill of Rights in 2008 yet successive British Governments have not 
introduced the legislation, having introduced a pre-requisite, not contained in the 
Agreement, of cross-party consensus on content.  

Among the rights recommended by the Human Rights Commission for incorporation were a 
statutory duty on public authorities to take all appropriate measures to eliminate unfair 
discrimination and to take positive action to ameliorate the conditions of disadvantaged 
groups across a range of protected equality grounds listed in the advice, which include ς but 
go beyond ς the Section 75 categories.57 The Commission also advised the introduction of a 
ǎǘŀǘǳǘƻǊȅ Řǳǘȅ ǘƻ άfully respect, on the basis of equality of treatment, the identity and ethos 
of both main communities in Northern Ireland. No one relying on this provision may do so in 
a manner inconsistent with the rights and freedoms of othersΦέ58 The introduction of such 
provisions in a Bill of Rights could have an impact on the question of equality enforcement 
and the interface with the equality dutyς the proposed statutory duty on the elimination of 
unfair discrimination, is notably similar to provisions in the equality duty in Great Britain. 
The implementation of the Bill of Rights remains a treaty-based obligation.  

Ministerial Code  

The statutory basis of the Ministerial Code is provided for under Section 28A of the 
Northern Ireland Act 1998 (as inserted by the Northern Ireland (St Andrews Agreement) Act 
2006). Under s28A(1) NI Ministers must act in accordance with the Ministerial Code. The 
ŎǳǊǊŜƴǘ aƛƴƛǎǘŜǊƛŀƭ /ƻŘŜ ƛƴŎƭǳŘŜǎ ǇǊƻǾƛǎƛƻƴǎ ǘƘŀǘ aƛƴƛǎǘŜǊǎ Ƴǳǎǘ άƻǇŜǊŀǘŜ ƛƴ ŀ ǿŀȅ 
ŎƻƴŘǳŎƛǾŜ ǘƻ ǇǊƻƳƻǘƛƴƎ ƎƻƻŘ ŎƻƳƳǳƴƛǘȅ ǊŜƭŀǘƛƻƴǎ ŀƴŘ Ŝǉǳŀƭƛǘȅ ƻŦ ǘǊŜŀǘƳŜƴǘέΦ ¢ƘŜ 
aƛƴƛǎǘŜǊƛŀƭ tƭŜŘƎŜ ƻŦ hŦŦƛŎŜ ƛƴŎƭǳŘŜǎ ŀ ǇǊƻǾƛǎƛƻƴ ǘƻ άǎŜǊǾŜ ŀƭƭ ǘƘŜ people of Northern Ireland 
equally, and to act in accordance with the general obligations on government to promote 
Ŝǉǳŀƭƛǘȅ ŀƴŘ ǇǊŜǾŜƴǘ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΦέ59  

At present however the only available enforcement avenue to compel a Minister to act in 
accordance with the code is judicial review. On the 24 January 2017 just before the NI 
Assembly was dissolved for the March 2017 snap election, the Assembly approved a motion 
tabled by the Green Party MLA Steven Agnew, calling on the Executive Office to urgently 
legislate to expand the remit of the Northern Ireland Assembly Commissioner for Standards 
to the investigation of alleged breaches of the Ministerial Code of Conduct.60 The motion 
was supported by all parties except the DUP (whose approval would be required for the 
Executive Office to introduce legislation on the matter should the institutions be 
reconvened).  

                                                           
57 Namely: race, membership of the Irish Traveller community, colour, ethnicity, descent, sex, pregnancy, 
maternity, civil, family or carer status, language, religion or belief, political or other opinion, birth, national or 
social origin, nationality, economic status, association with a national minority, sexual orientation, gender, 
identity, age, disability, health status, genetic or other predisposition toward illness, irrelevant criminal record, 
property or a combination of any of these grounds, on the basis of characteristics associated with any of these 
grounds, or any other status. 
58 bL IǳƳŀƴ wƛƎƘǘǎ /ƻƳƳƛǎǎƛƻƴ Ψ! .ƛƭƭ ƻŦ wƛƎƘǘǎ ŦƻǊ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ Ψ!ŘǾƛŎŜ ǘƻ ǘƘŜ {ŜŎǊŜǘŀǊȅ ƻŦ {ǘŀǘŜ ŦƻǊ 
bƻǊǘƘŜǊƴ LǊŜƭŀƴŘΩ мл 5ŜŎŜƳōŜǊ нллуΤ ǇпмΣ ооΦ  
59https://www.northernireland.gov.uk/sites/default/files/publications/nigov/Northern%20Ireland%20Minister
ial%20Code.pdf 
60 Northern Ireland Assembly (Official Report) Ministerial Code: Independent Investigation of Alleged Breaches 
24 January 2017 

https://www.northernireland.gov.uk/sites/default/files/publications/nigov/Northern%20Ireland%20Ministerial%20Code.pdf
https://www.northernireland.gov.uk/sites/default/files/publications/nigov/Northern%20Ireland%20Ministerial%20Code.pdf
http://aims.niassembly.gov.uk/plenary/details.aspx?tbv=0&ptv=0&mcv=0&mtv=0&sp=0&spv=-1&per=1&it=0&pid=2&sid=p&pn=0&ba=1&doc=287505%20&fd=24/01/2017&td=24/01/2017


Equal to the Task? EMBARGOED 31 January 2018 
 

31 
 

Petitions of Concern in NI Assembly  

Among the power sharing elements provided for within the Belfast/Good Friday Agreement 
ƛǎ ǘƘŜ άtŜǘƛǘƛƻƴ ƻŦ /ƻƴŎŜǊƴέ ƳŜŎƘŀƴƛǎƳΣ ǿƘƛŎƘ ǿƘŜƴ ŀ ǾŀƭƛŘ άtŜǘƛǘƛƻƴ ƻŦ /ƻƴŎŜǊƴέ ƛǎ 
ǇǊŜǎŜƴǘŜŘ ǊŜǉǳƛǊŜǎ ǾƻǘŜǎ ǘƻ ōŜ ŎŀǊǊƛŜŘ ǿƛǘƘ ΨŎǊƻǎǎ ŎƻƳƳǳƴƛǘȅΩ ǎǳǇǇƻǊǘΦ Lƴ ǇǊŀŎǘƛŎŜ ǘƘƛǎ 
means the support of sufficient numbers of both nationalist and unionist MLAs.  The 
criterion for a valid Petition of Concern is the support of 30 MLAs.  

The Petition was envisaged to protect minority rights and can be used to stop measures 
which would not be in conformity with the equality duty. Whilst there are examples of 
Petitions being used for this purpose, including the aforementioned example of a petition 
being tabled to prevent the erosion of safeguards between the Section 75 duties 
themselves, there are also examples of Petitions being deployed to block equality initiatives 
in the Assembly. This included in 2015 a vote on marriage equality for persons of minority 
sexual orientation, supported by the majority of MLAs, but defeated by a Petition of 
Concern from the DUP. On a previous occasion an attempt to amend the law to remove an 
obstacle to provision for caravan sites for the Irish Traveller community was also blocked by 
a Petition of Concern. The misuse of Petitions is compounded by there being no criteria 
whatsoever which have to be met to table a Petition of Concern, beyond 30 MLAs signing 
the Petition. Such Petitions however do retain the potential to be able to at least prevent 
provisions in legislation which would have a regressive impact on equality or the equality 
duty. The following section examines the equivalent mechanism in NI Councils.  

Ψ/ŀƭƭ ƛƴΩ ƳŜchanism, local government  

May 2015 saw the coming into existence of 11 new Councils with enhanced powers. Section 
41 of the legislation, the Local Government (Northern Ireland) Act 2014, introduced a 
ƳŜŎƘŀƴƛǎƳ ƪƴƻǿƴ ŀǎ Ψ/ŀƭƭ LƴΩ ŦƻǊ ΨƪŜȅ ŘŜŎƛǎƛƻƴǎΩ ōȅ Councils. This was described by the 
aƛƴƛǎǘŜǊ όaŀǊƪ I 5ǳǊƪŀƴ a[!ύ ŀǎ ŀ άkey mechanism for providing a protection for the 
interests of minority communities in council decision-ƳŀƪƛƴƎΦέ ¢ƘŜ Ψ/ŀƭƭ LƴΩ ƳŜŎƘŀƴƛǎƳ 
ǇǊƻǾƛŘŜǎ ǘƘŀǘ ŘŜŎƛǎƛƻƴǎΣ ǿƘŜƴ Ψ/ŀƭƭŜŘ LƴΩ ōȅ мр҈ of elected representatives, are to be 
ǊŜŎƻƴǎƛŘŜǊŜŘ ŀƴŘ ƻƴƭȅ ŀǇǇǊƻǾŜŘ ƛŦ ǘƘŜƴ ǇŀǎǎŜŘ ōȅ ŀ ΨǉǳŀƭƛŦƛŜŘ ƳŀƧƻǊƛǘȅΩ ƻŦ ул҈ ƻŦ 
councillors.  
 
Unlike the Petition of Concern the merits of a Call In have to be determined by a legal 
opinion and the primary legislation does at least set out some criteria, namely that the 
ŘŜŎƛǎƛƻƴ ƛƴ ǉǳŜǎǘƛƻƴ ǿƻǳƭŘ ΨŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜƭȅ ŀŦŦŜŎǘ ŀŘǾŜǊǎŜƭȅ ŀ ǎŜŎǘƛƻƴ ƻŦ ƛƴƘŀōƛǘŀƴǘǎΩ ƻŦ 
the local government district. This implicitly includes equality duty considerations, with the 
language of adverse effect close to that used in the enforcement provisions for the Section 
тр Ŝǉǳŀƭƛǘȅ Řǳǘȅ ƛǘǎŜƭŦΦ ¢ƘŜ ǇǊƻōƭŜƳ ƛǎ ǘƘŀǘ ǘƘŜ ōǊƻŀŘŜǊ ǘŜǊƳ ƻŦ ΨŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜƭȅ 
ŀŘǾŜǊǎŜƭȅ ŀŦŦŜŎǘΩ ƛǎ ƴƻǘ ŦǳǊǘƘŜǊ ŜƭŀōƻǊŀǘŜŘ ƻƴ ƛƴ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴΦ Lǘ ǿŀǎ ŎƻƴǎŜǉǳŜƴǘƭȅ ǎǳōƧect 
to criticism by CAJ and the Environment Committee of the NI Assembly for lacking legal 
certainty. There are powers vested in the Minister however to introduce secondary 
legislation on the matter. The first attempt at such regulations was rejected in February 
2014 via a DUP Petition of Concern in the Assembly. At this stage the concerns were that the 
draft still lacked legal certainty and a qualified majority still would have been required 
regardless of the merit of the Call In.  
 



Equal to the Task? EMBARGOED 31 January 2018 
 

32 
 

The secondary legislation was therefore redrafted and presented to the Assembly as the 
draft Local Government (Standing Orders) Regulations (Northern Ireland) 2016. These 
ǊŜƎǳƭŀǘƛƻƴǎ ǿƻǳƭŘ ƘŀǾŜ ǘƛŜŘ ǘƘŜ Ψ/ŀƭƭ LƴΩ ǘƻ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ǿƘŜǊŜ ŀ ƭŜƎŀƭ ƻǇƛƴƛƻƴ ƛƴŘƛŎŀǘŜǎ ŀ 
risk the decisiƻƴ ƛǎΣ ŀƳƻƴƎ ƻǘƘŜǊ ƳŀǘǘŜǊǎΣ ƛƴŎƻƳǇŀǘƛōƭŜ ǿƛǘƘ ŀ /ƻǳƴŎƛƭΩǎ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜ 
insofar as it relates to the equality duty contained in Section 75(1) of the Northern Ireland 
Act 1998. Whilst this position was supported by all other parties (SF, UUP, Alliance and SDLP 
itself), it was not supported by the DUP who tabled a Petition of Concern which blocked the 
regulations. The DUP told the Assembly their position was in particular based on opposition 
to the Section 75 equality duties being part of the Call In consideration, instead expressing a 
ǇǊŜŦŜǊŜƴŎŜ ŦƻǊ ǘƘŜ ƭŜǎǎ ƭŜƎŀƭƭȅ ŎŜǊǘŀƛƴ ŎƻƴŎŜǇǘ ƻŦ ōŜƛƴƎ ΨŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜƭȅ ŀŘǾŜǊǎŜƭȅ 
ŀŦŦŜŎǘŜŘΩ ōŜƛƴƎ ƳŀƛƴǘŀƛƴŜŘ ǿƛǘƘƻǳǘ ǎǳŎƘ ǉǳŀƭƛŦƛŎŀǘƛƻƴΦ ¢ƘŜ ǇƻǿŜǊ ǘƻ ƳŀƪŜ ǊŜƎǳƭŀǘƛƻƴǎ ǿŀǎ 
transferred under the short lived 2016 mandate to the new Department of Communities 
under DUP Minister Paul Givan, and no further regulations were taken forward. In the 
interim key council decisions which are not compliant with the equality duty could still be 
ŎŀƭƭŜŘ ƛƴ ŀǎ ŎƻƴǎǘƛǘǳǘƛƴƎ ŀ ΨŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜ ŀŘǾŜǊǎŜ ŀŦŦŜŎǘΩΦ IƻǿŜǾŜǊΣ ǘƘŜǊŜ ƛǎ ŀƭǎƻ ǘƘŜ 
ǇƻǘŜƴǘƛŀƭ ŦƻǊ Ψ/ŀƭƭ LƴǎΩ ŀƎŀƛƴǎǘ ƳŜŀǎǳǊŜǎ ǿƘƛŎƘ ǿƻǳƭŘ ǇǊƻƳƻǘŜ Ŝǉǳŀƭƛǘȅ ƻŦ ƻǇǇƻǊǘǳƴƛǘȅΣ ŀƭōŜƛǘ 
ǎǳŎƘ ŀǘǘŜƳǇǘǎ ǿƛƭƭ ƴƻǘ ōŜ ǎƻ ƻǇŜƴ ŜƴŘŜŘ ŀǎ ǇǊƻǾƛŘŜŘ ŦƻǊ ǳƴŘŜǊ ΨtŜǘƛǘƛƻƴǎ ƻŦ /ƻƴŎŜǊƴΩ ƎƛǾŜƴ 
the requirements to obtain a legal opinion and demonstrate adverse affects.  
 
The proposed wording of the 2016 draft regulations was clear that the equality schemes 
considerations only applied to the equality and not good relations limb of the Section 75 
duties. This should be undeǊǎǘƻƻŘ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ƴƻǘ ȅŜǘ ōŜƛƴƎ ŘŜŦƛƴŜŘ ƛƴ 
legislation and the consequent risk of subjective interpretation of the concept defeating the 
purpose of the regulations in increasing legal certainty over the application of Call In. The 
following section will examine proposals regarding enforcement of the good relations duty.    
 
tǊƻǇƻǎŜŘ ŜƴŦƻǊŎŜƳŜƴǘ ƳŜŎƘŀƴƛǎƳǎ ŦƻǊ ǘƘŜ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ƭƛƳō 

As outlined in the summary of enforceable duties under Schedule 9 set out in Chapter One 
of this report, two of the seven summary mandatory provisions relate also to the good 
relations duty. The first is the general duty around training on the statutory duty and 
ensuring access to services and information. The second relates to the general duty to 
assess compliance and consult on matters relating to both duties. The other five duties are 
explicitly provided for in the equality limb of the duty only covering the duty to conduct and 
publish impact assessments on the equality impacts of policies and consequent monitoring, 
consideration of alternative policies and mitigating measures.  
 
The intentional attaching of these duties to the equality limb of the statutory duty only can 
be viewed in light of concerns that there is also a risk of subjective lay interpretations of the 
ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ŘǳǘȅΦ Lƴ ǘƘƛǎ ǎŜƴǎŜ ŀƴȅ ŀǘǘŜƳǇǘ ǘƻ ΨŎƻǇȅ ŀƴŘ ǇŀǎǘŜΩ ŜǉǳŀƭƛǘƛŜǎ ŎƻƴŎŜǇǘǎ ς such 
ŀǎ ǘƘŜ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ΨŀŘǾŜǊǎŜ ƛƳǇŀŎǘǎΩ ƻƴ ǘƻ ǘƘŜ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ Řǳǘȅ ς risked simple 
ƴŜƎŀǘƛǾŜ ǇŜǊŎŜǇǘƛƻƴǎΣ ΨƛƳǇŀŎǘǎΩ ƻǊ ΨǘŜƴǎƛƻƴǎΩ ƛƴ ŀ ƭŀȅ ǎŜƴǎŜ being considered as an adverse 
impact when not actually objectively reaching the threshold. The risk is that if this approach 
ƛǎ ǘŀƪŜƴ ƛǘ ŎƻǳƭŘ ǘƘŜƴ ōŜ ǊŜŀŘ ǘƘŀǘ ǘƘŜ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ ƛǎ ΨǊŜǉǳƛǊŜŘΩ ǘƻ ǘŀƪŜ ƳŜŀǎǳǊŜǎ ŀƎŀƛƴǎǘ 
ǎǳŎƘ ŀƴ ΨŀŘǾŜǊǎŜ ƛƳǇŀŎǘΩ ƻƴ ƎƻƻŘ Ǌelations grounds, even if the policy had a positive effect 
ƻƴ ǇǊƻƳƻǘƛƴƎ Ŝǉǳŀƭƛǘȅ ƻŦ ƻǇǇƻǊǘǳƴƛǘȅΦ ²Ƙƛƭǎǘ ǘƘŜ ǎŀŦŜƎǳŀǊŘ ƻŦ ΨƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘΩ ƻƴƭȅ 
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applying to the equality limb of the duty remains in the legislation there have been a 
number of attempts to change this.  
 
hǾŜǊ ŀ ŘŜŎŀŘŜ ŀƎƻ ǘƘŜ ƛƴǘǊƻŘǳŎǘƛƻƴ ƻŦ ŀ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘΩ ƘŀŘ ōŜŜƴ 
proposed under the Direct Rule 2005 A Shared Future community relations strategy. In this 
instance the strategy proposed redefining good relations in a manner quite distinct from 
Ƙƻǿ ǘƘŜ ŎƻƴŎŜǇǘ Ƙŀǎ ŜǾƻƭǾŜŘ ƛƴ ƭŀǿ ŀǎ ŀ Řǳǘȅ ǘƻ ΨǘŀŎƪƭŜ ǇǊŜƧǳŘƛŎŜ ŀƴŘ ǇǊƻƳƻǘŜ 
understanding.Ω ! {ƘŀǊŜŘ CǳǘǳǊŜ ǇǊƻǇƻǎŜŘ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘǎ ǿƻǳƭŘ ōŜ Ψǘƻ 
ŀǎǎŜǎǎ ƛƳǇŀŎǘǎ ƻƴ ǘƘŜ ǇǊƻƳƻǘƛƻƴ ƻŦ ǎƘŀǊƛƴƎΦΩ ¢ƘŜ ǇǊƻǇƻǎŀƭ ǊŀƛǎŜŘ significant concerns and 
was never legislated for. Whilst not redefining good relations in this way the ECNI  in 2007 
ŘƛŘ ƴŜǾŜǊǘƘŜƭŜǎǎ ǊŜŎƻƳƳŜƴŘ ǘƘŀǘ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ŎƻƴŘǳŎǘ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ƛƳǇŀŎǘ 
ŀǎǎŜǎǎƳŜƴǘǎΩ ŀƴŘ ǘƘŀǘ ǘƘŜȅ Řƻ ǎƻ ōȅ ŀŘƻǇǘƛƴƎ ǘƘŜ ǎŀƳŜ ƳŜthodology that had been 
designed and tailored for assessing equality impacts.61  
 
The inclusion of this recommendation in the 2010 Model Scheme meant that such 
ǇǊƻǾƛǎƛƻƴǎΣ ŜǎǎŜƴǘƛŀƭƭȅ ŦƻǊ ŀǎǎŜǎǎƛƴƎ ƭŀȅ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ΨƛƳǇŀŎǘǎΩ ŘǳǊƛƴƎ 9ǉǳŀƭƛǘȅ {ŎǊŜŜƴƛƴƎΣ 
were subsequently adopted into public authority equality schemes. These duties are 
therefore as enforceable as the equivalent equality duty despite the intention of the 
legislation.  
 
Whilst recognising that it is possible for public authorities to have alternative arrangements 
for the good relations duties62 the ECNI has stuck to its recommendations and public 
authorities who have then deviated from their approach to date have faced long delays in 
having their schemes approved. This occurred when a number of new district Councils in 
2015 declined to follow the ECNI recommendations and instead took the approach favoured 
ōȅ ǘƘŜ 9ǉǳŀƭƛǘȅ /ƻŀƭƛǘƛƻƴ ƻŦ ōƻǘƘ ŘŜŦƛƴƛƴƎ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ŀƴŘ ŦǊŀƳƛƴƎ ƛǘ ŀǎ ŀ ǇƻǎƛǘƛǾŜ ŘǳǘȅΣ 
ǊŀǘƘŜǊ ǘƘŀƴ ƻƴŜ ǘƘŀǘ ƛƴǾƻƭǾŜǎ ǘƘŜ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ΨƛƳǇŀŎǘǎ.Ω63 The ECNI 
subsequently withheld approval of the CouncilΩs equality schemes for some time, whilst 
offering the Councils further advice that largely focused on the good relations elements of 
their schemes. The Coalition contested the legal basis for this as Schedule 9 provides that 
the ECNI either approve Equality Schemes that are submitted to it, or in the alternative refer 
the matter to the Secretary of State. It is difficult to see how the Commission could not 
approve schemes that meet the legal requirements and the schemes of three councils were 
ultimately approved with the changes to the good relations methodology.64 
 
The T:BUC proposals  

aŀȅ нлмо ǎŀǿ ǘƘŜ ǇǳōƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ 9ȄŜŎǳǘƛǾŜΩǎ Ψ¢ƻƎŜǘƘŜǊΥ .ǳƛƭŘƛƴƎ ! 
¦ƴƛǘŜŘ /ƻƳƳǳƴƛǘȅΩ ό¢Υ.¦/ύ ŎƻƳƳǳƴƛǘȅ ǊŜƭŀǘƛƻƴǎ ǎǘǊŀǘŜƎȅΣ ǿƘƛŎƘ ƘŀŘ ōŜŜƴ ŎƻƳƳƛǘǘŜŘ ǘƻ ŀǎ 
ŀ ƪŜȅ ΨōǳƛƭŘƛƴƎ ōƭƻŎƪΩ ƛƴ ǘƘŜ tǊƻƎǊŀƳƳŜ ŦƻǊ DƻǾŜǊƴƳŜƴǘ ƛƴ ǘƘŜ нлмм-2015 mandate. The 
T:BUC strategy in addition to a series of project-based measures contained a proposal to 
ǎǳōǎǳƳŜ ŦǳƴŎǘƛƻƴǎ ƻŦ ǘƘŜ /ƻƳƳǳƴƛǘȅ wŜƭŀǘƛƻƴǎ /ƻǳƴŎƛƭ ƛƴǘƻ ǘƘŜ 9/bL ŀǎ ŀ Ψ9ǉǳŀƭƛǘȅ and 

                                                           
61 Promoting Good Relations, Guide for Public Authorities, ECNI 2007. 
62 {ŜŜ ŦƻǊ ŜȄŀƳǇƭŜ 9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴ ΨSection 75, Northern Ireland Act 1998 and Section 49A, Disability 
5ƛǎŎǊƛƳƛƴŀǘƛƻƴ !Ŏǘ мффрΩ June 2015 page 6.  
63 Namely Derry City and Strabane; Mid Ulster; and Fermanagh & Omagh.  
64 This issue is dealt with in detail in correspondence between the Equality Coalition and Equality Commission 
in 2016 (20 June, 6 July, 31 August, 2 November respectively)  
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DƻƻŘ wŜƭŀǘƛƻƴǎ /ƻƳƳƛǎǎƛƻƴΩΣ ŀ ǇǊƻǇƻǎƛǘƛƻƴ ǿŜ ǳƴŘŜǊǎǘŀƴŘ ǿŀǎ ƛƴǘǊƻŘǳŎŜŘ ŀǘ ŀ ǊŜlatively 
late stage in the process. T:BUC also proposed to introduce what was referred to as an: 
 

¶ enhanced good relations section for Equality Impact Assessments for all policies 
across government;  

¶ augmented impact assessment that assesses the extent to which policies and other 
interventions contribute to meeting the objectives of this overarching strategy; 

¶ enhanced EQIA template to ensure that future policy and/or spending commitments 
are screened for alignment with this strategy;  

T:BUC set out that the above was envisaged to manifest itself in a statutory duty on the 
ECNI to: 
 

¶ enforce and investigate as appropriate where there is a failure to comply with 
Section 75(2);  
 

Reassurances were given that there was no intention of changing the wording of Section 75, 
and the language elsewhere in the strategy reflects the safeguards introduced within the 
equality duty.  However, the proposals would have necessitated amendments to Schedule 9 
ǿƛǘƘ ǘƘŜ ƛƴǘŜƴǘƛƻƴ ƻŦ ƛƴǘǊƻŘǳŎƛƴƎ ŀ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ǎŜŎǘƛƻƴ ƛƴǘƻ Ŝǉǳŀƭƛty impact 
assessments. T:BUC is also clear that good relations in this context should be understood as 
screening policies for alignment with T:BUC, which is a further departure from the how the 
concept has evolved elsewhere. It is not clear how the proposed augmented assessment 
could work in this context, nor if any other methodology beyond simply replicating the 
ΨƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘΩ ŘǳǘƛŜǎ ƛƴ {ŎƘŜŘǳƭŜ ф ŦƻǊ Ŝǉǳŀƭƛǘȅ ƛƴǘƻ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ǿŀǎ ŎƻƴǎƛŘŜǊŜŘΦ Lƴ 
a context where concerns about the existing ad hoc use of good relations impact 
assessments had been highlighted in the Unequal Relations research, Equality Coalition 
members expressed significant concerns about the proposals. The proposals were then 
shelved during the 2011-2015 mandate and not legislated for.   

In March 2016 an internal Equality Commission paper gave further consideration to how the 
¢Υ.¦/ ǇǊƻǇƻǎŜŘ Řǳǘȅ ά¢ƻ ŜƴŦƻǊŎŜ ŀƴŘ ƛƴǾŜǎǘƛƎŀǘŜ ŀǎ ŀǇǇǊƻǇǊƛŀǘŜ ǿƘŜǊŜ ǘƘŜǊŜ ƛǎ ŀ ŦŀƛƭǳǊŜ ǘƻ 
ŎƻƳǇƭȅ ǿƛǘƘ {ŜŎǘƛƻƴ трόнύΤέ ŎƻǳƭŘ ōŜ ǘŀƪŜƴ ŦƻǊǿŀǊŘ ƛƴ ǘƘŜ ƴŜǿ ƳŀƴŘŀǘŜΣ in the context of 
commitments to T:BUC in the Stormont House and Fresh Start Agreements.65 The paper 
ŎƻƴǘŜƴŘǎ ǘƘŀǘ ǘƘŜ άT:BUC proposal seems to indicate a different enforcement regime for 
Section 75(2), possibly additional to that which is in place in relaǘƛƻƴ ǘƻ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜǎΦέ66 
²Ƙƛƭǎǘ ǘƘŜ ǇŀǇŜǊ ƴƻǘŜǎ ά¢ƘŜ ŎǳǊǊŜƴǘ ŜƴŦƻǊŎŜƳŜƴǘ ǇƻǿŜǊǎ ǊŜƭŀǘŜ ǘƻ ōƻǘƘ {ŜŎǘƛƻƴ тр όмύ ŀƴŘ 
όнύΣέ67 it overlooks setting out how the two limbs of the duty are treated differently in 
relation to enforcement powers ς to the extent of ŎǳǊƛƻǳǎƭȅ ŘǊƻǇǇƛƴƎ  ǘƘŜ ǿƻǊŘ ΨŜǉǳŀƭƛǘȅΩ 
ŦǊƻƳ ǘƘŜ ǘƛǘƭŜ ƻŦ ǎŎƘŜŘǳƭŜ ф όά9ǉǳŀƭƛǘȅΥ ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ŘǳǘƛŜǎέύ ǿƘŜƴ ŎƛǘƛƴƎ ǎŀƳŜΦ68  

                                                           
65 EC/16/03/3, Together: Building a United Community Strategy proposal on enforcement of the Section 75 (2) 
good relations duty, March 2016, cover page.  
66 As above.  
67 As above.  
68 EC/16/03/3, Together: Building a United Community Strategy proposal on enforcement of the Section 75 (2) 
ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ŘǳǘȅΣ aŀǊŎƘ нлмсΦ tŀǊŀƎǊŀǇƘ нΦм ŎƛǘŜǎ ǘƘŜ ǘƛǘƭŜ ƻŦ {ŎƘŜŘǳƭŜ ф ŀǎ ά9ƴŦƻǊŎŜƳŜƴǘ ƻŦ ǘƘŜ 5ǳǘƛŜǎέ ǘƘŜ 
ŀŎǘǳŀƭ ǘƛǘƭŜ ƛǎ ά9ǉǳŀƭƛǘȅΥ 9ƴŦƻǊŎŜƳŜƴǘ ƻŦ 5ǳǘƛŜǎΦέ  
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The ECNI paper states that the T:BUC intention for a power to enforce and investigate the 
good relations duty would require legislation and that the formulation in T:BUC is different 
from the current enforcement arrangements and could potentially indicate an enforcement 
ŀǇǇǊƻŀŎƘ ŜƳǇƻǿŜǊƛƴƎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ǘƻ ƛǎǎǳŜ ΨŎƻƳǇƭƛŀƴŎŜ ƴƻǘƛŎŜǎΩΦ69 The Commission 
identifies a number of risks in relation to taking forward the T:BUC enforcement proposals, 
raising concerns that the proposals did not reflect the current enforcement arrangements 
under Equality Schemes and the divergence in enforcement regimes could undermine the 
relationship between the two limbs of the Section 75 duties.70 There was no obvious 
attempt to revive this element of T:BUC during the short lived 2016 mandate of the 
Northern Ireland Executive; clearly however such issues may be revived in the future.  

2.4 The Current Equality Commission Effectiveness Review  

The ECNI Corporate Plan for 2012-2015 included a target to develop a strategic plan to 
monitor public authority compliance with equality scheme commitments, for which the 
priority areas included the screening and EQIA assessment processes. Further to this a 
Commission paper in November 2015 reflects on a number of identified trends regarding 
ǎŎƘŜƳŜǎΩ ŎƻƳǇƭƛŀƴŎŜΣ ƛƴŎƭǳŘƛƴƎ όƛƴ ǎǳƳƳŀǊȅύΥ 
 

¶ Problems of Equality Schemes arrangements on occasions being interpreted as 
being applied to only a limited range of functions (paragraph 19b);  

¶ ±ŜǊȅ ŦŜǿ ǇƻƭƛŎƛŜǎ ōŜƛƴƎ ǎŎǊŜŜƴŜŘ ΨƛƴΩ ŦƻǊ ŀƴ 9vL! - only seven EQIAs were received 
by the Commission as part of consultations during 2015 (paragraph 19v);  

¶ Occasions of screening not being conducted in a timely manner and being used to 
gather, rather than present, evidence from consultees (paragraph 19 iii);  

¶ Occasions of screening reports giving little consideration to impacts on equality 
grounds but rather stating that the policy aim is positive generally (paragraph 19 iv);  

¶ tǊƻōƭŜƳǎ ƻŦ ǾŀǊƛŀǘƛƻƴǎ ƛƴ {ŎǊŜŜƴƛƴƎ ƳŜǘƘƻŘƻƭƻƎƛŜǎ όŜΦƎΦΣ ΨƛƴƛǘƛŀƭΩ ƻǊ ΨƻƴƎƻƛƴƎΩ 
screenings) differing from the adherence to Equality Schemes from public 
authorities (paragraph 19 i);  

¶ Lack of clarity of the role of Screening in complex policy development processes 
(paragraph 19ii); 71 

The paper appears to point the Commission to further advice and support work to counter 
such issues. There is no indication of consideration of further enforcement work as a 
mechanism to ensure compliance. 
 
The Review reports of 2016 
In June 2016 the Commission concluded the aforementioned reports which reviewed recent 
public authority practice in screening and EQIA. In the context of T:BUC and the Unequal 
Relations report the review had a particular focus on how screening/EQIA was used in the 

                                                           
69 EC/16/03/3, Together: Building a United Community Strategy proposal on enforcement of the Section 75 (2) 
good relations duty, March 2016 paragraphs 2.8-10. 
70 EC/16/03/3, Together: Building a United Community Strategy proposal on enforcement of the Section 75 (2) 
good relations duty, March 2016, paragraph 4.3.  
71 EC/15/11/06 Section 75: Monitoring Public Authority Compliance (November 2015) 
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ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ƭƛƳō ƻŦ ǘƘŜ ŘǳǘȅΦ ¢ƘŜ ǊŜǇƻǊǘ ƘƻǿŜǾŜǊ ƛǎ ǳǎŜŦǳƭ ƛƴ ƎŜƴŜǊŀƭƭȅ 
addressing patterns with Section 75 compliance. Its methodology involved widespread 
consultation with public authorities and the examination of over 500 equality screening 
templates produced in 2014/15 and 30 EQIAs that covered 2013-2015. Some of its main 
findings, most relevant to enforcement, include:  
 

¶ ΨǿƛŘŜ ŘƛǎǇŀǊƛǘƛŜǎΩ ŀƴŘ ΨŘǊŀƳŀǘƛŎ ŘƛŦŦŜǊŜƴŎŜǎΩ ƛƴ ŘƛŦŦŜǊŜƴt public authorities regarding 
ǘƘŜƛǊ ƭŜǾŜƭ ƻŦ {ŜŎǘƛƻƴ тр ŀŎǘƛǾƛǘȅΦ Lǘ ŦƻǳƴŘ ΨŎƻƴǎƛŘŜǊŀōƭŜ ŜǾƛŘŜƴŎŜΩ ƻŦ ƎƻƻŘ ǇǊŀŎǘƛŎŜ ƻƴ 
the one hand, but on the other hand a minimalist approach in others where there 
ǿŜǊŜ Ψlarge elements of business that appear not to attract scrutiny under Section 
трΩ;72 
 

¶ ¢ƘŜ ǉǳŀƭƛǘȅ ƻŦ ŀǾŀƛƭŀōƭŜ 9ǉǳŀƭƛǘȅ {ŎǊŜŜƴƛƴƎ ŘƻŎǳƳŜƴǘǎ ΨǊŜǾŜŀƭŜŘ ŀ ǎƻƳŜǿƘŀǘ 
ǳƴŘŜǊǿƘŜƭƳƛƴƎ ǇƛŎǘǳǊŜΩΤ сп҈ ƻŦ ǎŎǊŜŜƴƛƴƎǎ ƛŘŜƴǘƛŦƛŜŘ ƴƻ ƛƳǇŀŎǘǎ ŀǘ ŀƭƭ ŀƴŘ нр҈ ƻƴƭȅ 
positive impacts, with only 6.4% recommending any mitigating actions; the review 
ƘŜƭŘ ǘƘŀǘ ΨFor the majority, there was little evidence of genuine engagement but 
ƛƴǎǘŜŀŘ ŀ ΨŎǳǘ ŀƴŘ ǇŀǎǘŜΩ ƻǊ ΨōƻȄ ǘƛŎƪƛƴƎΩ ŀǇǇǊƻŀŎƘ ƘŀŘ ōŜŎƻƳŜ ŎƻƳƳƻƴǇƭŀŎŜΣ ŀƴ 
approach that did little to inspire confidence that the policy had been genuinely 
scrutinised against the four screening questionsΦΩ73  
 

¶ ¢ƘŜ ǊŜǾƛŜǿ ƻŦ ǎŎǊŜŜƴƛƴƎ ǘŜƳǇƭŀǘŜǎ ǊŜǾŜŀƭŜŘ ǘƘŀǘ ǘƘŜ ƳŀƧƻǊƛǘȅ ŜƛǘƘŜǊ ƛƴŎƭǳŘŜŘ άno 
data or general information (e.g. census figures, staff profile) that was often of little 
relevance to the policy in question.έ74 Data was not always helpful in identifying likely 
impacts;  

 

¶ 9vL!ǎ ǿŜǊŜ ƴƻǿ ōŜƛƴƎ ǳƴŘŜǊǘŀƪŜƴ ǉǳƛǘŜ ǊŀǊŜƭȅ ŀƴŘ ƻŦǘŜƴ ƻƴ ƻǳǘǿŀǊŘ ŦŀŎƛƴƎ ΨƘƛƎƘƭȅ 
ŎƻƴǘŜƴǘƛƻǳǎΩ ƻǊ ΨǇƻƭƛǘƛŎŀƭƭȅ ǎŜƴǎƛǘƛǾŜΩ ŘŜŎƛǎƛƻƴǎ ΨόŜΦƎΦ ŦƭŀƎǎΣ ƭŀƴƎǳŀƎŜΣ ŎƭƻǎǳǊŜǎΣ ōǳŘƎŜǘ 
ŎǳǘǎύΦΩ However, the quality of EQIAs when undertaken tended to be good with a 
meaningful use of data.75 

 
Lƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ ŦƻŎǳǎ ƻƴ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ǘƘŜ ǊŜǇƻǊǘ ŦƛƴŘǎ ǘƘŀǘ ǳƴŘŜǊ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ 
ƳŜǘƘƻŘƻƭƻƎȅΥ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎ ǿŜǊŜ ǊŀǊŜ ƛƴ ǎŎǊŜŜƴƛƴƎ ŜȄercises; there was 
ŎƻƴŦǳǎƛƻƴ ŀƳƻƴƎ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ŀǎ ǘƻ ǿƘŀǘ ǘƘŜ ǘŜǊƳ ƳŜŀƴǘΤ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ƘŀŘ Ψƴƻ 
ŀǇǇŜǘƛǘŜέ ǘƻ ŜȄǇŀƴŘ ǘƻ ƛƴŎƭǳŘŜ ŦǳǊǘƘŜǊ ƎƻƻŘ ǊŜƭŀǘƛƻƴǎ ǉǳŜǎǘƛƻƴǎΤ ŦŜƭǘ ƛǘ ǿŀǎ ƳƻǊŜ 
problematic to identify and resolve good relations issues and a number of respondents 
feeling that the good relations element skewed the screening process towards three of the 
nine Section 75 grounds.76 The review clearly identifies a number of deficient areas 

                                                           
72 tƻƭƛŎȅ !ǊŎ [ƛƳƛǘŜŘ ŀƴŘ YǊŜƳŜǊ /ƻƴǎǳƭǘŀƴŎȅ {ŜǊǾƛŎŜǎ [ǘŘ ΨSection 75 Screening and Equality Impact 
!ǎǎŜǎǎƳŜƴǘΥ ! wŜǾƛŜǿ ƻŦ wŜŎŜƴǘ tǊŀŎǘƛŎŜΩ ¢ŜŎƘƴƛŎŀƭ wŜǇƻǊǘ ό9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΣ WǳƴŜ нлмсύΣ page 8. 
73 tƻƭƛŎȅ !ǊŎ [ƛƳƛǘŜŘ ŀƴŘ YǊŜƳŜǊ /ƻƴǎǳƭǘŀƴŎȅ {ŜǊǾƛŎŜǎ [ǘŘ ΨSection 75 Screening and Equality Impact 
!ǎǎŜǎǎƳŜƴǘΥ ! wŜǾƛŜǿ ƻŦ wŜŎŜƴǘ tǊŀŎǘƛŎŜΩ {ǳƳƳŀǊȅ wŜǇƻǊǘ ό9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΣ WǳƴŜ нлмсύΣ ǇŀƎŜ рΦ 
74 Policy Arc Limited and Kremer Consultancy ServicŜǎ [ǘŘ ΨSection 75 Screening and Equality Impact 
!ǎǎŜǎǎƳŜƴǘΥ ! wŜǾƛŜǿ ƻŦ wŜŎŜƴǘ tǊŀŎǘƛŎŜΩ {ǳƳƳŀǊȅ wŜǇƻǊǘ ό9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΣ WǳƴŜ нлмсύΣ ǇŀƎŜ сΦ 
75 tƻƭƛŎȅ !ǊŎ [ƛƳƛǘŜŘ ŀƴŘ YǊŜƳŜǊ /ƻƴǎǳƭǘŀƴŎȅ {ŜǊǾƛŎŜǎ [ǘŘ ΨSection 75 Screening and Equality Impact 
AssessmentΥ ! wŜǾƛŜǿ ƻŦ wŜŎŜƴǘ tǊŀŎǘƛŎŜΩ {ǳƳƳŀǊȅ wŜǇƻǊǘ ό9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΣ WǳƴŜ нлмсύΣ ǇŀƎŜ оΦ 
76 tƻƭƛŎȅ !ǊŎ [ƛƳƛǘŜŘ ŀƴŘ YǊŜƳŜǊ /ƻƴǎǳƭǘŀƴŎȅ {ŜǊǾƛŎŜǎ [ǘŘ ΨSection 75 Screening and Equality Impact 
!ǎǎŜǎǎƳŜƴǘΥ ! wŜǾƛŜǿ ƻŦ wŜŎŜƴǘ tǊŀŎǘƛŎŜΩ {ǳƳƳŀǊȅ wŜǇƻǊǘ ό9ǉǳŀƭƛǘȅ /ƻƳmission, June 2016), section 6.6.1 



Equal to the Task? EMBARGOED 31 January 2018 
 

37 
 

ǿƛŘŜǎǇǊŜŀŘ ƛƴ 9ǉǳŀƭƛǘȅ {ŎǊŜŜƴƛƴƎ ǘƘŀǘ ŎƻǳƭŘ ōŜ ŀŘŘǊŜǎǎŜŘ ōȅ ΨŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅΩ 
enforcement action.  
 
A further report commissioned by the ECNI in 2016 was undertaken by Professor Conley of 
the University of the West of England. This reviews impact assessment in policy formulation 
in the context of statutory equality duties and focuses on duties outside of Northern Ireland. 
It begins by recalling the antecedents of Equality Impact Assessments from gender 
mainstreaming initiatives following the 1995 Beijing Platform for Action; then examines the 
application of the duties in Great Britain and the Republic of Ireland. In particular a chapter 
of the report examines the role of Equality Impact Assessments in the enforcement by 
judicial review of the duties in Great Britain, the subject of the next section in this report. 
The Conley report concludes that the main advances of the duty in Great Britain and its 
proactive potential are lost if there are limited opportunities for engagement by civil society 
outside a judicial review process.77  
 
Further to these reports in November 2017 the ECNI issued a report for consultation. The 
consultation report includes draft recommendations and actions; however none of these at 
present relate to the enforcement function of the Commission itself, however there is a 
commitment to now review the ECNI investigation powers, which affords an opportunity for 
many of the issues in this report to be addressed. There is no further detail as to what 
format the review will take but the forward states:  
 

One of the actions identified is a review of our use of investigation powers, 
scheduled in the current business year. On completion of this, the Commission will 
ŎƻƴǎƛŘŜǊ ǘƘŜ ƻǾŜǊŀƭƭ Ǉƻǎƛǘƛƻƴ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ƛǘǎ ŦǳƴŎǘƛƻƴ ǘƻ ΨƪŜŜǇ ǳƴŘŜǊ ǊŜǾƛŜǿ ǘƘŜ 
ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ ǘƘŜ ŘǳǘƛŜǎ ƛƳǇƻǎŜŘ ōȅ {ŜŎǘƛƻƴ трΩΦ78 
 

The proposed actions section at the end of the document reiterates that the ECNI proposes 
ǘƻ άΧuse the issues identified in this report and review its approach to investigations 
ƎŜƴŜǊŀƭƭȅ ƛƴ ǘƘŜ ŦƻǊǘƘŎƻƳƛƴƎ ǇŜǊƛƻŘΦέ 9ŀǊƭƛŜǊ ƛƴ ǘƘŜ ǊŜǇƻǊǘ ǘƘŜ 9/bL ŎƛǘŜǎ ǘǿƻ ƛǎǎǳŜǎ ƛǘ Ƙŀǎ 
identified in this area. The first relates to Complaints where it notes that complaints have 
consistently ǊŜŦƭŜŎǘŜŘ ǇŀǊǘƛŎǳƭŀǊ ƛǎǎǳŜǎ ǿƘƛŎƘ ŀǊŜ ƻŦ ŎƻƴŎŜǊƴ ǘƻ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘ άǿƘƛŎƘ ŀǊŜ 
not always clearly associated with what 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜ ŀǊǊŀƴƎŜƳŜƴǘǎ ǇǊƻǾƛŘŜ ŦƻǊΦέ ¢ƘŜ 
second issue relates directly to investigations with the ECNI noting ǘƘŜȅ ŀǊŜ ΨŀŘǾŜǊǎŀǊƛŀƭΩ ŀƴŘ 
ΨƳƻǎǘƭȅ ŘǊƛǾŜƴ ōȅ ǇŀǊǘƛŎǳƭŀǊ ŎƛǊŎǳƳǎǘŀƴŎŜǎΩΦ ¢ƘŜ ǊŜǇƻǊǘ ŎƻƴǘŜƴŘǎ ǘƘŀǘ ǿƘƛƭǎǘ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ 
ƘŀǾŜ ǇǊƻǾƛŘŜŘ ǎƻƳŜ ƭŜŀǊƴƛƴƎ ŦƻǊ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎΣ ǘƘŜ ΨǊƛǇǇƭŜ ŜŦŦŜŎǘΩ ƻŦ ǘƘŜƛǊ ŦƛƴŘƛƴƎǎ Ŏŀƴ ōŜ 
limited.79 These issues are more limited than those that are identified in this present report.  
More broadly in the consultation report there are recommendations to public authorities 
which focus on issues such as leadership, restating the importance of the duties, shifting 
focus from process to outcomes and ensuring consideration is evidence-based. The actions 
that the ECNI intends to take forward itself relate to matters such as highlighting the 

                                                           
77 tǊƻŦ IŀȊŜƭ /ƻƴƭŜȅΣ ΨA review of available information on the use of impact assessment in public policy 
ŦƻǊƳǳƭŀǘƛƻƴ ŀƴŘ ƛƴ ŎƻƴǘǊƛōǳǘƛƴƎ ǘƻ ǘƘŜ ŦǳƭŦƛƭƳŜƴǘ ƻŦ ǎǘŀǘǳǘƻǊȅ ŘǳǘƛŜǎΩ ό9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΣ нлмсύΦ 
78 Ψ{ŜŎǘƛƻƴ тр {ǘatutory Equality and Good Relations Duties: Acting on the evidence of public authority 
ǇǊŀŎǘƛŎŜǎΩ 9/bL wŜǇƻǊǘ ŦƻǊ /ƻƴǎǳƭǘŀǘƛƻƴ hŎǘƻōŜǊ нлмтΣ ŦƻǊǿŀǊŘ ƛƛƛΦ  
79 As above, actions 1.8 page 42 and paragraphs 8.24-25 respectively.  
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importance of the duties, engagement, conveying and communicating leadership, and also 
prioritising its advisory activities onto screening and EQIAs.  

 

2.5 Case law in Great Britain and Ireland 

Case law in Great Britain 
 
There have been a significant number of judicial reviews in Britain under both the public 
sector equality duty provided for in Section 149 of the Equality Act 2010 and the 
predecessor duties under separate equality statutes. The civil society Equality and Diversity 
Forum (EDF) has produced a database of leading and recent cases,80 and there is analysis of 
the case law in the paper produced by Professor Conley for the ECNI in 2016.81 
 
¢ƘŜ ŎŀǎŜ ƭŀǿ Ƙŀǎ ƭŜŘ ǘƘŜ /ƻǳǊǘǎ ǘƻ ǘŀƪŜ ŀŎŎƻǳƴǘ ƻŦ ǘƘŜ Ψ.Ǌƻǿƴ tǊƛƴŎƛǇƭŜǎΩ όƴŀƳŜŘ ŀŦǘŜǊ ƻƴŜ 
leading 2008 case) when assessing compliance with the public sector duties.82 The six Brown 
Principles have been summarised by the ECNI as providing that:  

 
1. a decision-maker must be aware that he/she is obliged to comply with the public 

sector duties; 
2. the duties must be fulfilled before and at the time that a particular decision is being 

considered, and not afterwards; 
3. the duties must be exercised in substance, with rigour and an open mind; and not as 
ŀ άǘƛŎƪ ōƻȄƛƴƎέ ŜȄŜǊŎƛǎŜΤ 

4. the duties are non-delegable; meaning that it is the actual decision-maker who must 
comply with the duties, and not some other person; 

5. the duties are continuing ones; 
6. it is good practice to keep adequate records that will show that the statutory goals 

have actually been considered and pondered and to promote transparency and 
discipline in the decision-making process.83 

 
Conley also notes a further  principle established by another leading case, Baker, which is 
alluded to in Brown but not included within the above principles, is that the duty is not a 
duty of result, but a duty to have due regard to achieve the result.84  
 
Whilst the process of an Equality Impact Assessment (EQIA)85 is not as codified into the 
Equality Act 2010 as its Northern Ireland counterpart, Conley concludes that it is clear from 
analysis that the EQIA is a key feature as the main mechanism by which compliance with 

                                                           
80 http://www.edf.org.uk/case-law/  
81 tǊƻŦ IŀȊŜƭ /ƻƴƭŜȅΣ ΨA review of available information on the use of impact assessment in public policy 
ŦƻǊƳǳƭŀǘƛƻƴ ŀƴŘ ƛƴ ŎƻƴǘǊƛōǳǘƛƴƎ ǘƻ ǘƘŜ ŦǳƭŦƛƭƳŜƴǘ ƻŦ ǎǘŀǘǳǘƻǊȅ ŘǳǘƛŜǎΩ ό9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΣ нлмсύΦ 
82Brown v Secretary of State for Work and Pensions and Ors [2008] EWHC 3158 (Admin) 
83 Ψ{ŜŎǘƛƻƴ трΣ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ !Ŏǘ мффу ŀƴŘ {ŜŎǘƛƻƴ пф!Σ 5ƛǎŀōƛƭƛǘȅ 5ƛǎŎǊƛƳƛƴŀǘƛƻƴ !Ŏǘ мффр όǎƘƻǊǘ ƎǳƛŘŜύΩ 
Equality Commission, 2015), p3. 
84 Baker v Secretary of State for Communities and Local Government and Ors [2008] EWCA Civ 141 
85 Often referred to by the acronym EIA in Great Britain, but EQIA used here for consistency.  
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Ψ5ǳŜ wŜƎŀǊŘΩ ƛǎ ŜǎǘŀōƭƛǎƘŜŘ ƛƴ ŀƭƳƻǎǘ ŀƭƭ ƧǳŘƛŎƛŀƭ ǊŜǾƛŜǿǎ ƻƴ ǘƘŜ ǇǳōƭƛŎ ǎŜŎǘƻǊ Ŝǉǳŀƭƛǘȅ 
dutiesΦέ86  
 
One area of analysis relates to the content and quality of EQIAs. The Courts have held that 
an EQIA, so long as it meets the particular due regard requirements, does not have to follow 
a particular format. This is of limited relevance to Northern Ireland given the more codified 
ƳŜǘƘƻŘƻƭƻƎƛŜǎ ƛƴ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅΩǎ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜǎ ŀƴŘ /ƻƳƳƛǎǎƛƻƴ ƎǳƛŘŀƴŎŜΦ  
 
Whilst early cases had focused on performing the duty generally, more recent cases post the 
2010 Act have turned to the question of the quality of the EQIA.87 In a challenge by a 
disabled person against Isle of Wight Council regarding changes of eligibility rules for adult 
social care, the claimants submitted that the EQIA had been flawed.88 This centred on the 
lack of provision of necessary information in the process, in a context where the ultimate 
criteria had changed from the original proposals and hence had not been subject to 
sufficient scrutiny required by the duty. The Court concurred, citing previous case law 
holding that it was insufficient to have a process considering the needs of disabled persons. 
wŀǘƘŜǊΣ ǿƘŀǘ ǘƘŜ Řǳǘȅ ǊŜǉǳƛǊŜŘ ǿŀǎ ǘƻ άconsider the impact of a proposed decision and ask 
whether a decision with that potential impact would be consistent with the need to pay due 
ǊŜƎŀǊŘ ǘƻ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ Řƛǎŀōƛƭƛǘȅ ŜǉǳŀƭƛǘȅΦΦΦέ ŀƴŘ ǘƘŀǘ ǘƘŜ ŎƻƴǘŜƴǘ ƻŦ ŀƴ 9vL! ŎƻǳƭŘ ƴƻǘ ōŜ 
άǾŀƎǳŜ ŀƴŘ ƎŜƴŜǊŀƭΦέ89 ¢ƘŜ /ƻǳǊǘ ŎƻƴǎŜǉǳŜƴǘƭȅ ƘŜƭŘ ǘƘŀǘ ǘƘŜ άthe Council did not conduct 
the rigorous analysis and consideration required in order to satisfy the 'due regard' duty 
under Section 49A DDA 1995, principally because it did not gather the information required 
ǘƻ Řƻ ǎƻ ǇǊƻǇŜǊƭȅΦέ90  The Courts have therefore established that the quality of the EQIA is 
important, as is the data within it, and that simply conducting an EQIA is not sufficient to 
ensure compliance with the duty, without consideration of its substance.  
 
It has also been held that impact must be measured in relation to the protected groups and 
not just general impact. In Sandwell ŀ /ƻǳƴŎƛƭΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ǊŜǎǘǊƛŎǘ /ƻǳƴŎƛƭ ¢ŀȄ ǊŜŘǳŎǘƛƻƴǎ ǘƻ 
ǘƘƻǎŜ ǿƘƻ ƘŀŘ ǘǿƻ ȅŜŀǊǎΩ ǊŜǎƛŘŜƴŎȅ ƛƴ ǘƘŜ ōƻǊƻǳƎƘ ŦƻǳƴŘ ǘƘŀǘ ƛƴ ƛǘǎ 9vL! ǘƘŜǊŜ ǿŀǎ Ψƴƻ 
evidence that the Council conducted any assessment at all of the race or gender impact of 
ǘƘŜ ǊŜǎƛŘŜƴŎŜ ǊŜǉǳƛǊŜƳŜƴǘΩ ŜƛǘƘŜǊ ƻƴ ƻǊ ōŜŦƻǊŜ ŀŘƻǇǘƛƴƎ ǘƘŜ ƻǊƛƎƛƴŀƭ ǇƻƭƛŎȅΦ91  
 
In summary, in relation to the content and quality of the EQIA, Conley identifies the 
following principles that can be derived from the case law:  
 

¶ The quality of impact assessment is important and the analysis of impact must 
accurately match the information gathered; 

¶ Impact must be assessed in relation to protected groups and should not consist only 
of general impact;  

                                                           
86 Conley, 2016, p14. 
87 Conley, 2016, p16.  
88 R (on the application of JM and NT) v Isle of Wight Council [2011] EWHC 2911 (Admin)  
89 R (W) v Birmingham City Council, at [124] & [179]. 
90 R (on the application of JM and NT) v Isle of Wight Council [2011] EWHC 2911 (Admin) [140]  
91 R (Winder and Others) v Sandwell Metropolitan Borough Council and the Equality and Human Rights 
Commission (intervening) [2014] EWHC 2617 (Admin).  
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¶ An equality impact assessment can be considered as evidence of compliance with 
the Duty but is not necessarily so;  

¶ A large impact requires a higher level of due regard.92 

Conley also examines the question of the use of EQIAs in decision-taking and policy making 
and identifies the following issues summarised with (our) commentary in the table overleaf.  

 Issue identified by Conley Report Northern Ireland implications (our) 
commentary  

Timing of assessment is important (notes 
that pre-2010 an EQIA was to be conducted 
prior to decision-making; but more recent 
cases call this into question;)  

NI Equality Schemes tend to provide that 
screening should be conducted at the 
earliest opportunity in the process, with an 
EQIA then having to be carried out before 
the policy is implemented; 

Legal duty must be clear to the decision-
takers and they must be fully aware of the 
impacts of their decisions- this is reflected 
in the first Brown principle ς decision 
makers can contemplate policy options but 
need to be aware of the impact of their 
decisions and for them to form part of the 
decision making process;  

Stipulations are already in equality 
schemes regarding training yet this can 
assist in circumstances whereby decision-
makers do not consider impacts of 
decisions.  

Impact can be cumulative and can include 
fear of losing a service (some conflict in the 
case law regarding cumulative impact, but 
has been held could include loss of a 
service);  

Assists in strengthening the question of 
which functions and policy decisions should 
be captured by equality schemes for the 
purposes of screening. 

Consideration should be given to mitigation 
of adverse impacts and all reasonable 
available alternatives should be 
considered; 

This duty is codified within the Section 75 
duties where adverse impacts on equality 
are identified.  

Impact assessment should not make 
effective decision-taking unreasonably 
ƻƴŜǊƻǳǎ ŀƴŘ ŘƻŜǎ ƴƻǘ ƴŜŜŘ ǘƻ ōŜ ΨŦƻǊŜƴǎƛŎΩ; 

Arguably this is codified in the 
CommissionΩs two stage methodology of 
screening and full EQIA where necessary.  

There is no duty to consult on the content 
of equality impact assessments ς if the 
decision makers are appraised on all 
relevant equality issues; 

The duty to consult on EQIAs is committed 
to in equality schemes ς this however is 
less the case with Equality Screening.  

The Duty is ongoing and impact should be 
kept under review; 

Monitoring requirements are codified into 
the Section 75 duties to the extent public 
authorities are to monitor any adverse 
impact on equality of their policies.    

                                                           
92 Conley, 2016, p16-17.  
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In essence it is notable that there is considerable case law in Great Britain. Although in part 
this should be considered in light of the same system of remedy via ECNI investigations not 
being available, the principles derived from the case law can strengthen the interpretation 
of the Section 75 duties.  

Case law in Ireland 
At the time of writing there is yet to be any case law on the Section 42 duty in the Irish 
Human Rights and Equality Commission Act 2014. This in part reflects the recent nature of 
ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ōǳǘ ŀƭǎƻ ǘƘŜ ǎǇŜŎƛŦƛŎ ƭƛƳƛǘŀǘƛƻƴǎ ƛƴ ǘƘŜ !Ŏǘ ǳƴŘŜǊ {ŜŎǘƛƻƴ пнόмύ ǘƘŀǘ άƴƻǘƘƛƴƎ ƛƴ 
this Section (42) shall of itself operate to confer a cause of action on any person against a 
ǇǳōƭƛŎ ōƻŘȅ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ǇŜǊŦƻǊƳŀƴŎŜ ōȅ ƛǘ ƻŦ ƛǘǎ ŦǳƴŎǘƛƻƴǎ ǳƴŘŜǊ ώǘƘŜ ŘǳǘȅϐέΦ !ƴ 
Equality and Rights Alliance report however sets out that this does not in itself preclude the 
potential for judicial review in certain circumstances when a public body has breached the 
ŘǳǘȅΣ ŎƛǘƛƴƎ ŜȄŀƳǇƭŜǎ ƻŦ ƛŦ άa public body failed to respond, or gave a frivolous response, to 
an invitation by the [Irish Human Rights and Equality Commission - IHREC] to complete a 
review or action plan, then it would be open for judicial review proceedings to be initiated by 
the IHRECΦέ93 Like the Northern Ireland duty however the main enforcement mechanism 
remains through provisions vested in the IHREC.  
 

2.7 Case law on the Section 75 duties  
 
There are a limited number of Judicial Review cases relating to the Section 75 duties. This is 
largely as it was held at an early stage, particularly in the Neill decision in relation to ASBOs, 
that scope to challenge Section 75 compliance through the courts was limited in light of 
there being a statutory remedy through enforcement by the ECNI. It is only in 2017 that the 
decision in Toner, relating to the impact on persons with disabilities of a public realm 
scheme in Lisburn, reopened the issue of the scope for successful judicial review of failures 
to comply with Section 75. This section provides a narrative of these developments.  
 
An early case in 2001 was taken by a Sinn Féin MLA in relation to the decision by the 
Secretary of State for Northern Ireland to legislate for Northern Ireland government 
departments to fly the Union Flag on designated days.94 Compliance with Section 75 was 
one of the grounds of challenge. Kerr J held that the Secretary of State was not a designated 
body for the purposes of Section 75 even if he had been exercising functions normally the 
preserve of the Northern Ireland Assembly. He also considered the legislation did not offend 
{ŜŎǘƛƻƴ трΣ ŎƻƴŎǳǊǊƛƴƎ ǿƛǘƘ ǘƘŜ {ŜŎǊŜǘŀǊȅ ƻŦ {ǘŀǘŜΩǎ Ǉƻǎƛǘƛƻƴ ǘƘŀǘ ǘƘŜ ǊŜƎǳƭŀǘƛƻƴǎ ǊŜŦƭŜŎǘŜŘ 
ǘƘŜ ΨŎƻƴǎǘƛǘǳǘƛƻƴŀƭ ǎǘŀǘǳǎΩ ƻŦ bL ŀƴŘ ǿŜǊŜ Ψƴƻǘ ŘŜǎƛƎƴŜŘ ǘƻ ŦŀǾƻǳǊ ƻƴŜ ǘǊŀŘƛǘƛƻƴ ƻǾŜǊ 
ŀƴƻǘƘŜǊΦΩ  
 
Lƴ нллп ŀƴ ǳƴǊŜǇƻǊǘŜŘ ŎŀǎŜ ŘŜŀƭǘ ǿƛǘƘ ŀ ǇƻƭƛŎȅ ƻƴ ΨǎǘŀƴŘōȅκŎŀƭƭ ƻǳǘΩ ŀǊǊŀƴƎŜƳŜƴǘǎ ƛƴ ǘƘŜ 
Fire Service which had not been equality screened, and were also the subject of a complaint 

                                                           
93 9ǉǳŀƭƛǘȅ wƛƎƘǘǎ !ƭƭƛŀƴŎŜ Ψ! bŜǿ tǳōƭƛŎ {ŜŎǘƻǊ 9ǉǳŀƭƛǘȅ ϧ IǳƳŀƴ wƛƎƘǘǎ 5ǳǘȅ tŀǇŜǊ о ƻŦ ǎŜǊƛŜǎΥ {ŜǘǘƛƴƎ 
{ǘŀƴŘŀǊŘǎ ŦƻǊ ǘƘŜ LǊƛǎƘ 9ǉǳŀƭƛǘȅΩ aŀǊŎƘ нлмрΣ ǇǇмн-13.  
94 In the matter of an application by Conor Murphy for Judicial Review [2001] NIQB 34 (in relation to the Flags 
(NI) Order 2000 and the Flags Regulations (NI) 2000).   
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to the ECNI. In this instance both the Court and the ECNI investigation held that there had 
been a failure to comply with the equality scheme.95 
 
Lƴ ǘƘŜ ǎŀƳŜ ȅŜŀǊ ǘƘŜ ŎƻǳǊǘǎ ƘŜŀǊŘ ŀƴ ŀǇǇƭƛŎŀǘƛƻƴ ōȅ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ /ƻƳƳƛǎǎƛƻƴŜǊ ƛƴ ǊŜƭŀǘƛƻƴ 
to the decision by the Northern Ireland Office to introduce Anti-Social Behaviour Orders 
(ASBOs). This argued that: the NIO Equality Scheme had not been followed; no EQIA had 
taken place; ASBOs would have a disproportionate impact on children and young people 
ŀƴŘ ǘƘŀǘ ǘƘŜǊŜ ƘŀŘ ŀƭǎƻ ōŜŜƴ ŀ ŦŀƛƭǳǊŜ ǘƻ Ŏƻƴǎǳƭǘ ŀƴŘ ƎƛǾŜ ǇǊƻǇŜǊ ǿŜƛƎƘǘ ǘƻ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ 
CommissionerΩs views. The Court however refused leave, and worryingly, in a seeming 
ƳƛǎǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ŜǉǳŀƭƛǘƛŜǎ ŎƻƴŎŜǇǘǎΣ ǎŜǘ ƻǳǘ ŀ Ǉƻǎƛǘƛƻƴ ǘƘŀǘ άall criminal law or quasi-
criminal legislation will impact on persons breaking the law... Nobody of either sex or any 
class, creed, age or ethnic background is free to disregard the ordinary law or is entitled to 
carry out anti-social acts as defined. All are free to obey the lawέ ŀƴŘ ŎƻƴǎŜǉǳŜƴǘƭȅ ƘŜƭŘ ǘƘŀǘ 
it could see no arguable case that ASBO legislation infringed the Secretary of StateΩs 
obligation to promote equality of opportunity under Section 75.96  
 
The Neill case, which also concerned ASBOs, was heard by way of a judicial review in the 
High Court and subsequently the Court of Appeal, with CAJ intervening in both cases. The 
applicant had been served with a summons to answer complaints of anti-social behaviour 
under the legislation and argued that there should have been an EQIA on ASBOs, and sought 
the suspension of ASBOs until the NIO had complied with Section 75. These proceedings 
were taken in the context where there was an ongoing Complaint-Driven investigation by 
ǘƘŜ 9/bL ƻƴ !{.hǎ ŦǳǊǘƘŜǊ ǘƻ ŀ ŎƻƳǇƭŀƛƴǘ ōȅ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ [ŀǿ /ŜƴǘǊŜ ŀƴŘ ƻǘƘŜǊǎΦ ¢ƘŜ 
Court of Appeal decided that in the circumstances Judicial Review was not available to 
challenge the decision precisely because of the existence of a statutory remedy through the 
9/bLΦ ¢ƘŜ ŎƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ άThis is precisely the type of situation that the procedure under 
SŎƘŜŘǳƭŜ ф ƛǎ ŘŜǎƛƎƴŜŘ ǘƻ ŘŜŀƭ ǿƛǘƘΦΦΦέ ƴƻǘƛƴƎ ǘƘŀǘ ǘƘŜ 9/bL ƛǎ άΦΦΦcharged with the duty to 
investigate complaints that a public authority has not complied with its scheme (or else to 
explain why it has decided not to investigate) and is given explicit powers to bring any failure 
on the part of the authority to the attention of Parliament and the Northern Ireland 
!ǎǎŜƳōƭȅΦέ The Court further stated ǘƘŀǘ άIt would be anomalous if a scrutinising process 
could be undertaken parallel to that for which the Commission has the express statutory 
ǊŜƳƛǘΦέ97 The Court did however state that there could be circumstances whereby Judicial 
Review could be available as a remedy for breaches of Section 75. Whilst not being 
prescriptive, it did imply that this would be the case in relation to substantive rather than 
procedural breaches of the duty:  
 

The conclusion that the exclusive remedy available to deal with the complained of 
failure of NIO to comply with its equality scheme [via a complaint to the ECNI 
through the procedures in schedule 9] does not mean that judicial review will in all 
instances be unavailable.  We have not decided that the existence of the Schedule 9 
procedure ousts the jurisdiction of the court in all instances of breach of Section 
75. Mr Allen suggested that none of the hallmarks of an effective ouster clause was 

                                                           
95 In the Matter of an Application for Judicial Review by John Allen, 30 June 2004 (unreported)  
96 In the Matter of an Application for Judicial Review by the Northern Ireland Commissioner for Children and 
Young People [2004] NIQB 40. 
97 In the matter of an application by Peter Neill for Judicial Review [2006] NICA 5 paragraphs 27-28 
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to be found in the Section and that Schedule 9 was principally concerned with the 
investigation of procedural failures of public authorities. Judicial review should 
therefore be available to deal with substantive breaches of the section. It is not 
necessary for us to reach a final view on this argument since we are convinced that 
the alleged default of NIO must be characterised as a procedural failure. We incline 
to the opinion, however, that there may well be occasions where a judicial review 
ŎƘŀƭƭŜƴƎŜ ǘƻ ŀ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅΩǎ ŦŀƛƭǳǊŜ ǘƻ ƻōǎŜǊǾŜ {ŜŎǘƛƻƴ тр ǿƻǳƭŘ ƭƛŜΦ ²Ŝ Řƻ ƴƻǘ 
consider it profitable at this stage to hypothesise situations where such a challenge 
might arise. This issue is best dealt with, in our view, on a case by case basis.98 

 
A number of subsequent cases have essentially followed the position in Neill that remedy 
through judicial review is not available in so far as the statutory remedy through an ECNI 
investigation would be the enforcement mechanism. A case brought by the British Medical 
Association and heard in 2012 (regarding the discontinuation of clinical excellence awards in 
a context where no EQIA was conducted) and a case brought by a staff member in the Public 
Prosecutions Service heard in 2014 (regarding staff redeployment issues) also resulted in 
the restatement of this position.99  
 
Neill also makes some reference to the interpretation of the provision in Schedule 9 that a 
complaint must be made to a person who claims to be directly affected. The ECNI had 
accepted the ChildrenΩs Law Centre (CLC) as a legal person was a directly affected claimant, 
which the NIO contested. The NIO (ironically as the Secretary of State is the ultimate 
enforcer of Section 75) continued in the High Court to contest the lawfulness of the ECNI 
investigation arguing that CLC were not directly affected. Girvan J did state that whilst CLC 
had a legitimate interest in the policy he did not consider them to be directly affected as 
they could not be the subject of an ASBO; but in the circumstances did not agree with the 
NIO that this rendered the ECNI investigation unlawful.100 In the Court of Appeal the NIO did 
not pursue this argument.101 It should be noted that this conclusion was Obiter (i.e. not 
relevant) to the judgment, which essentially focused on the above matters as to the scope 
of remedy via judicial review in light of the existence of the Schedule 9 provisions.   
 
In 2011 there was more engagement with the question of Section 75 compliance in a 
written judgment in a challenge taken by a child against the introduction of Tasers by the 
PSNI on a pilot basis before the completion of an EQIA (as well as other grounds of 
ŎƘŀƭƭŜƴƎŜΦύ Lƴ ǘƘƛǎ ƛƴǎǘŀƴŎŜ ǘƘŜ IƛƎƘ /ƻǳǊǘ ƛƴ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ ŘƛŘ ǊŜŦŜǊŜƴŎŜ ǘƘŜ Ψ.ǊƻǿƴΩ 
Principles on due regard in relation to equality duties, and notes that despite early 
reluctance the PSNI did ultimately agree to conduct an EQIA (albeit after the pilot had 
already started, and against the advice of the ECNI and Policing Board). The Court essentially 
measured due regard against the high judicial review threshold standard of irrationality in  
decision making and decides the decision was one a rational decision maker was entitled to 

                                                           
98 As above, paragraph 30 
99 .ǊƛǘƛǎƘ aŜŘƛŎŀƭ !ǎǎƻŎƛŀǘƛƻƴΩǎ !ǇǇƭƛŎŀǘƛƻƴ [2012] NIQB 90 and In the matter of an application by Michael John 
McCotter for Judicial Review [2014] NIQB 7 
100 In the matter of an application by Peter Neill for Judicial Review [2005] NIQB 66 
101 In the matter of an application by Peter Neill for Judicial Review [2006] NICA 5 paragraph 13 
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make, and consequently ruled sufficient action was taken to satisfy the principles of Section 
75.102  
 
The question of the applicability of Section 75 to decision making by the Northern Ireland 
Office resurfaced in the 2016 Judicial Reviews regarding the Brexit process taken by a cross 
party group and civil society NGOs including CAJ and the Human Rights Consortium.103 This 
covered the applicability of Section 75 to the function of the Northern Ireland Office of 
representing the interests of Northern Ireland at the UK Cabinet. The applicants, inter alia, 
argued the NIO was a designated public authority for Section 75 but there was no indication 
from the NIO that it had taken into account its Section 75 obligations in relation to the 
ǘǊƛƎƎŜǊƛƴƎ ƻŦ ǘƘŜ Ψ!ǊǘƛŎƭŜ рлΩ ǇǊƻŎŜǎǎ ƻŦ ƭŜŀǾƛƴƎ ǘƘŜ 9¦Φ ¢ƘŜ ǎǘŀǘŜ ǊŜǎǇƻƴŘŜŘ ǘƘŀǘ {ŜŎǘƛƻƴ тр 
was not engaged firstly as the Secretary of State was not designated and it would be the 
Minister giving advice to the UK government and therefore the NIO would not be 
performing any function. It further argued that, even if this was not the case, there was no 
remedy through judicial review, subject to exceptions, in light of the existence of the 
statutory remedy through the ECNI. The Court held that the triggering of Article 50 was not 
being carried out by the NIO or Secretary of State for Northern Ireland and consequently 
took the view that Section 75 was not engaged. However, it also held that if it was wrong on 
this point a claim of breach of Section 75 would ōŜ ΨǇǊŜƳŀǘǳǊŜΩ ŀǎ ǘƘŜ ǘǊƛƎƎŜǊƛƴƎ ƻŦ !ǊǘƛŎƭŜ 
50 was only the beginning of a lengthy process. Whilst this point overlooks the largely 
irreversible nature of Article 50, the court held that it felt it was too early to seek the type of 
Section 75 analysis sought by the applicants. It also held that, whilst it did not need to 
decide on the point, it was minded to adopt the procedure in Neill whereby the arguments 
should be addressed through the statutory remedy to the Commission. This case was 
subsequently referred to the UK Supreme Court, and joined to the Brexit litigation cases in 
England. The treatment of the Section 75 issue in the Supreme Court ruling is somewhat 
cursory. The Supreme Court was to address the question as to whether the exercise of the 
power to trigger Article 50 in the absence of compliance of the NIO with its duties under 
Section 75 was lawful. Paragraph 133 of the judgement holds that the Secretary of State for 
Northern Ireland is not a designated public authority under Section 75 (although this had 
not been advanced by the applicants) and that the decision to trigger Article 50 was not a 
function of the Secretary of State for Northern Ireland within the meaning of Section 75.104 
 
Whilst the indication from the Neill case that the scope for judicial review may be greater in 
ǊŜƭŀǘƛƻƴ ǘƻ ΨǎǳōǎǘŀƴǘƛǾŜΩ ōǊŜŀŎƘŜǎ ƻŦ ǘƘŜ ŘǳǘƛŜǎ ǎǘŀƴŘǎΣ ƛǘ ƛǎ ŀƭǎƻ ƴƻǘŀōƭŜ ǘƘŀǘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ 
in its March 2014 investigation into the naming of a council play park after IRA hunger 
striker Raymond McCreesh by Newry and Mourne Council (as it was) itself dealt with 
ΨǎǳōǎǘŀƴǘƛǾŜΩ ƛǎǎǳŜǎ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ŘǳǘȅΦ Lǘ ǿŀǎ ǘƘƛǎ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ǘƘŀǘ ƭŜŘ ǘƻ ƭŜŀǾŜ ōŜƛƴƎ 
granted for a Judicial Review taken in 2016 by Bea Worton against the ECNI and Newry 

                                                           
102 In the matter of an application by JR1 for Judicial Review [2011] NIQB 5 (referencing at para 33 R (Brown) v 
Secretary of State for Work and Pensions [2008] EW8C 3158 Aikens LJ 
103 In the matter of an application for leave to apply for Judicial Review by Steven Agnew, Colum Eastwood, 
5ŀǾƛŘ CƻǊŘΣ WƻƘƴ hΩ5ƻǿŘΣ 5ŜǎǎƛŜ 5ƻƴƴŜƭƭȅΣ 5ŀǿƴ tǳǊǾƛǎΣ aƻƴƛŎŀ ²ƛƭǎƻƴΣ ǘƘŜ /ƻƳƳƛǘǘŜŜ ƻƴ ǘƘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ 
of Justice and The Human Rights Consortium [2016] NIQB 85 
104 R (on the application of Miller and another) (Respondents) v Secretary of State for Exiting the European Union 
(Appellant) REFERENCE by the Attorney General for Northern Ireland - In the matter of an application by Agnew 
and others for Judicial Review REFERENCE by the Court of Appeal (Northern Ireland) ς In the matter of an 
application by Raymond McCord for Judicial Review [2017] UKSC 5 
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Council in relation to follow up action on the ECNI investigation. Ms Worton was granted 
leave to seek judicial review in April 2016. In March 2015 The Equality Commission, whilst 
expressing disappointment at the retention of the name, had closed off scrutiny of their 
investigation recommendations accepting the Council had complied with their 
recommendation to review the naming of the park in a transparent manner which took 
proper account of the Section 75 duties. The Applicant contended the Commission should 
not have closed off scrutiny of the recommendation and should have instead referred the 
matter to the Secretary of State who has powers of direction. The Commission subsequently 
rescinded its decision that the Council had complied with its recommendation in June 2016 
ΨƘŀǾƛƴƎ ƎƛǾŜƴ ŦǳǊǘƘŜǊ ŎƻƴǎƛŘŜǊŀǘƛƻƴΩ ǘƻ ǘƘŜ ƳŀǘǘŜǊǎ ǊŀƛǎŜŘ ƛƴ ǘƘŜ ƧǳŘƛŎƛŀƭ ǊŜǾƛŜǿ ŀǇǇƭƛŎŀǘƛƻƴΦ 
The Commission then advised the Council that the Council should debate and vote on the 
issue in public and that Councillors should be provided with qualitative analysis of the 
consultation responses prior to the debate and vote.105 The Applicant consequently 
withdrew the proceedings against the Commission.  
 
January 2017 saw judgement in the SK Ψ[ƛǘǘƭŜ CƭƻǿŜǊΩ judicial review brought by a child 
through her mother and next friend to seek to challenge a decision by the Sinn Féin Minister 
ƻŦ 9ŘǳŎŀǘƛƻƴΣ WƻƘƴ hΩ5ƻǿŘ a[!Σ ƛƴ aŀǊŎƘ нлмс ǘƻ ƳŜǊƎŜ ǘƘŜ Little Flower girls Catholic 
Secondary School with the adjacent St PaǘǊƛŎƪΩǎ /ƻƭƭŜƎŜΣ .ŜŀǊƴŀƎŜŜƘŀ Catholic boys 
school.106 This decision had been taken on the basis of a development proposal on 
amalgamation devised by the Council for Catholic Maintained Schools (CCMS), who like the 
Department is a public authority designated under Section 75. Leave had been refused on 
other judicial review grounds but granted in relation to Section 75 compliance, with the 
judge at the leave stage expressly reserving for the hearing the issue as to whether Section 
75 compliance should instead have been pursued by way of a complaint to the ECNI.  
 
The applicants had argued both procedural and substantive breaches of Section 75. 
Procedurally, in that only the CCMS and not the Department of Education had conducted 
equality screening (and that screening had not taken into account the ongoing existence of 
ǎŜǇŀǊŀǘŜ ōƻȅǎ ŀƴŘ ƎƛǊƭǎ ΨŎƻƴǘǊƻƭƭŜŘΩ ǎŎƘƻƻƭǎ ς i.e. those attended mostly by Protestant pupils 
in the same area). Substantively it was contested, in summary, that the decision left the 
local area (north Belfast) without a girls Catholic Secondary school, and that as girls perform 
better in single-sex schools this constituted a major adverse impact on equality. The Court 
held in relation to the duty bearer that it was reasonable in the circumstances for the CCMS 
and not the department to have conducted the screening, citing in part the ECNI advice that 
screening be taken forward at the earliest stage of the policy development process.  
 
The Court sought to address these issues within the framework of Neill, which held that 
there is some scope for judicial review in relation to Section 75 breaches particularly where 
there are substantive rather than procedural breaches of the duty, with the Schedule 9 
process providing a remedy for most procedural failures. There does appear to be some 
confusion in the reasoning in the judgement insofar as it contends that the purpose of the 

                                                           
105 http://www.equalityni.org/Footer-Links/News/Delivering-Equality/Commission-rescind-decision-on-Newry-
Mourne-Counci#sthash.rOc88py0.dpuf 
106 In the Matter of an Application by SK (A Minor) acting by SJ1, Her Mother and Next Friend for Judicial 
Review [2017] NIQB 9 http://www.courtsni.gov.uk/en-
GB/Judicial%20Decisions/PublishedByYear/Documents/2017/[2017]%20NIQB%209/j_j_DEE10159FINAL.htm 

http://www.equalityni.org/Footer-Links/News/Delivering-Equality/Commission-rescind-decision-on-Newry-Mourne-Counci#sthash.rOc88py0.dpuf
http://www.equalityni.org/Footer-Links/News/Delivering-Equality/Commission-rescind-decision-on-Newry-Mourne-Counci#sthash.rOc88py0.dpuf
http://www.courtsni.gov.uk/en-GB/Judicial%20Decisions/PublishedByYear/Documents/2017/%5b2017%5d%20NIQB%209/j_j_DEE10159FINAL.htm
http://www.courtsni.gov.uk/en-GB/Judicial%20Decisions/PublishedByYear/Documents/2017/%5b2017%5d%20NIQB%209/j_j_DEE10159FINAL.htm
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ŎƻƳǇƭŀƛƴǘǎ ǇǊƻŎŜŘǳǊŜ ƛƴ {ŎƘŜŘǳƭŜ ф ƛǎ ǊŜŀƭƭȅ ŀōƻǳǘ ŀ ΨŘŜŦŜŎǘƛǾŜ ǎŎƘŜƳŜΩΣ ǿƘŜƴ ƛƴ ŦŀŎǘ ǘƘŜ 
procedure relates to failures to comply with a scheme. The judgement did state that the 
only error it could identify in the process was that there was no evidence of consideration 
ǘƘŀǘ ǘƘŜ ŘŜŎƛǎƛƻƴ ǿƻǳƭŘ ŎǊŜŀǘŜ ŀ ŘƛŦŦŜǊŜƴǘƛŀƭ ōŜǘǿŜŜƴ Ψ/ŀǘƘƻƭƛŎΩ ŀƴŘ ΨtǊƻǘŜǎǘŀƴǘΩ ǎŎƘƻƻƭǎ ƛƴ 
the locality, but considered this a procedural failure that per Neill was not appropriate for 
judicial review. On the other hand the Court did recognise that by that stage a complaint to 
the ECNI would be too late to provide an effective remedy to the matters raised as the 
amalgamation was at a late stage but held that this pointed to the need to have brought a 
Schedule 9 complaint much earlier in the process and dismissed the application. The Court 
did nevertheless continue to give its assessment as to whether there had been a substantive 
breach of Section 75, holding that there had not been. In doing so the court made reference 
to evidence in the screening document that the inequality of educational underachievement 
was evident with boys and not girls with the former benefiting from co-ed (mixed gender) 
schooling.107 
 
In May 2017 judgement was delivered in the case of Toner which significantly clarifies and 
advances the scope for judicial review of failures to comply with Section 75. The general 
facts of the case relate to a Public Realm Scheme by Lisburn City Council (as it was) which, 
among other matters involved the lowering of kerbstones (usually around 100-130mm) to 
around 30mm in a city centre area. There is reliable evidence, including in research from 
University College London (UCL), that such schemes can have an adverse impact on the 
Section 75 category of persons with disabilities. Namely persons who have visual 
impairments are impeded in safely getting around and hence independent living by kerb 
heights of less than 60mm. Lisburn City Council however had neither conducted equality 
screening nor an EQIA in compliance with their equality scheme. Ms Toner, a blind woman 
who walks with the assistance of a guide dog, took the judicial review alleging, among other 
matters, failure tƻ ŎƻƳǇƭȅ ǿƛǘƘ {ŜŎǘƛƻƴ трΦ ¢ƘŜǊŜ ƘŀŘ ōŜŜƴ ƴƻ ǇǊƛƻǊ ΨPŀǊŀƎǊŀǇƘ млΩ 
complaint by Ms Toner to the ECNI.108 The ECNI did authorise an investigation in March 
нлмр ƛƴǘƻ ǘƘŜ ǎŀƳŜ ǿƻǊƪǎ ŀƴŘ ǇǳōƭƛǎƘŜŘ ŀ ΨComplaints-BŀǎŜŘΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴ όŦǊƻƳ ŀƴ 
anonymised complainant) in September 2017 (after the Toner judgement), that held the 
Council had breached its scheme and put forward a number of general recommendations to 
the successor council.109 Lǘ ƛǎ ǎǳǊǇǊƛǎƛƴƎ ǘƘŀǘ ǘƘŜ 9/bLΩǎ Cƛƴŀƭ LƴǾŜǎǘƛƎŀǘƛƻƴ wŜǇƻǊǘ ƛƴ ǘƘŀǘ 
complaint did not refer to the Toner judgement.  
 
In court the issue of Section 75 compliance is dealt with in detail in 30 paragraphs of the 
judgement by Maguire J. The judgement takes into account both Equality Commission 
guidance on Section 75 and the case law in Great Britain, the principles of which are applied 
to the facts in this case. The Court makes a number of observations, in summary:   
 

                                                           
107 Lƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ ǎǳōǎǘŀƴǘƛǾŜ Ǉƻƛƴǘǎ ǘƘŜ ŎƻǳǊǘ ŀƭǎƻ ŎƻƴǎƛŘŜǊŜŘ ǘƘŀǘ ǘƘŜ ǘǿƻ ΨtǊƻǘŜǎǘŀƴǘΩ ǎŎƘƻƻƭǎ ƛƴ ƴƻǊǘƘ 
Belfast were not a fair comparator for amalgamation as they were not on adjacent sites, the common cause 
that there had not been an improper motive by the Minister in taking the decision, the availability of single-sex 
Catholic secondary schools elsewhere in the city and other factors.   
108 In the matter of an Application by Joanna Toner for Judicial Review  [2017] NIQB 49; 
109 
http://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/S75%2
0P10%20investigation%20reports/LisburnCC-P10InvestRpt2017.pdf  

http://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/S75%20P10%20investigation%20reports/LisburnCC-P10InvestRpt2017.pdf
http://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/S75%20P10%20investigation%20reports/LisburnCC-P10InvestRpt2017.pdf
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¶ There was little, if any, evidence the Council had discharged its Section 75 
obligations; the duties lay with the Council themselves and were non-delegable so 
could not have been discharged by a consultant who managed the project and its 
consultation [141-2, 144]; 

¶ Had the Council discharged its Section 75 obligations it should have been 
documented and the Court is entitled to draw inference where there are no such 
records [143]; 

¶ ¢ƘŜ /ƻǳǊǘ ŎƻǳƭŘ ƴƻǘ ŀŎŎŜǇǘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀǎǎŜǊǘƛƻƴ ǘƘŜ ǇƻƭƛŎȅ ƘŀŘ ōŜŜƴ ΨǎŎǊŜŜƴŜŘ-
ƻǳǘΩ ǿƘŜƴ ǘƘŜ Ŏƻƴǎǳƭǘŀǘƛƻƴ ŜȄŜǊŎƛǎŜ ƘŀŘ ƴƻǘ ƘƛƎƘƭƛƎƘǘŜŘ ŀŘǾŜǊǎŜ ƛƳǇŀŎǘǎ ƻƴ ǇŜǊǎƻƴǎ 
ǿƛǘƘ ŘƛǎŀōƛƭƛǘƛŜǎΣ ŀǎ ǘƘŜǊŜ ǿŀǎ ƴƻ ŜǾƛŘŜƴŎŜ ƻŦ ŀƴȅ ǎŎǊŜŜƴƛƴƎ ŘŜŎƛǎƛƻƴ ΨǿƻǊǘƘȅ ƻŦ ƛǘǎ 
ƴŀƳŜΩ ώмпрϐΤ 

¶ Regardless of the lack of Section 75 assessment at an early stage, when disability 
advocates subsequently raised the issue of kerb heights on the basis of research 
evidence the Council should have been alive to its continuing duty under Section 75, 
and the matter should have been revisited by means of an assessment of an impact 
of the kerbs at that stage [146-7,149]; 

¶ The provision of copies of UCL research to Councillors did not in itself discharge the 
Section 75 duty [152]; 

¶ The Court did not accept the argument put forward by the Council that the duty was 
owed to disabled persons generally and not to blind or partially sighted persons 
[152];   

 
¦ƭǘƛƳŀǘŜƭȅ ǘƘŜ /ƻǳǊǘ ǿŀǎ ǇŜǊǎǳŀŘŜŘ ǘƘŀǘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŀŎǘƛƻƴǎ άƛƴǾƻƭǾŜŘ ŀ ŎƭŜŀǊ ōǊŜŀŎƘ ƻŦ 
ǘƘŜ {ŜŎǘƛƻƴ тр ǇǳōƭƛŎ ǎŜŎǘƻǊ Ŝǉǳŀƭƛǘȅ ŘǳǘȅΦέ bƻǘƛƴƎ ǘƘŀǘΣ ǿƘƛƭǎǘ ƛǘ ǿƻǳƭŘ ƴƻǘ ŘŜŦƛƴƛǘŜƭȅ ƘŀǾŜ 
led ǘƻ ŀ ŘƛŦŦŜǊŜƴǘ ŘŜŎƛǎƛƻƴΣ άŀǘ ƴƻ ǎǘŀƎŜ ƛƴ ǘƘƛǎ ƭŜƴƎǘƘȅ ǎŀƎŀ ǿŀǎ ǘƘŜǊŜ ŀ ǊƛƎƻǊƻǳǎ ƛƴǉǳƛǊȅ ōȅ 
ƻŦŦƛŎƛŀƭǎ ƻǊ ǘƘŜ /ƻǳƴŎƛƭέ  and therefore there had been a failure of process.110 
 
The central argument of the Council had been that, in accordance with Neill, any breach of 
Section 75 should be dealt with by means of a complaint to the ECNI and not by the court. 
This issue is dealt with at length in the judgement. The Court first finds that a limitation on 
the role of the court would be unattractive in light of similar duties being subject to remedy 
via judicial review in Great Britain where case law had developed considerably since Neill. 
Noting the Neill case itself had left open the circumstances where judicial review may be a 
remedy with an indication that such remedy may relate to substantial rather than 
procedural breaches, the court in Toner determines the approach is to concentrate on the 
specific facts of the case. In this instance the Court held there was an underlying substantive 
equality issue of the safety of a section of the public with a disability accessing the city 
centre, which required a high level of consideration. The Court held that this meant the 
ŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅ ǿŀǎ ΨŦŀǊ ƎǊŜŀǘŜǊΩ ǘƘŀƴ άǎƻƳŜ ǎƛƳǇƭŜ ǘŜŎƘƴƛŎŀƭ ƻƳƛǎǎƛƻƴ ƻǊ ǇǊƻŎŜŘǳǊŀƭ 
ŦŀƛƭƛƴƎέΦ111 The Court noted that in this instance a proper and timely application of Section 
75 would have likely made a significant difference, and alludes to a significant number of 
persons being affected by the decision.  

                                                           
110 As above, at paragraph 151.  
111 As above, paragraph 163. 
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The Court stated that whilst there had been no complaint to the ECNI by the Applicant, the 
Applicant held the view that the remedy sought of a change of view by the Council further 
to application of the Section 75 duties was unlikely to result from a complaint to the 
Commission. The Court held that this was not an unreasonable position to take in the 
circumstances.112   
 
¢ƘŜ /ƻǳǊǘ ǳƭǘƛƳŀǘŜƭȅ ƘŜƭŘ ǘƘŀǘ ƛƴ ǘƘŜ ΨŜȄŎŜǇǘƛƻƴŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎΩ ƻŦ ǘƘŜ ŎŀǎŜ ƛǘ ŀŎŎŜǇǘŜŘ ƛǘ 
ǿŀǎ ǘƘŜ ǘȅǇŜ ƻŦ ŎŀǎŜ ŀƳŜƴŀōƭŜ ǘƻ ƧǳŘƛŎƛŀƭ ǊŜǾƛŜǿ ƻŦ ǘƘŜ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅΩǎ ŎƻƴŘǳŎǘ ƛƴ ǊŜƭŀǘƛƻƴ 
to the Section 75 duties.113 By way of remedy the Court reflected on the duty being a 
continuing one that could still be performed, and if the duty were properly performed it 
may make a difference in the outcome. The Court therefore quashed the decision impugned 
in the proceedings in order to open the way for the matter to be reconsidered in full 
compliance with the Section 75 duty.114 
 
Toner therefore moves the case law on considerably from Neill in holding certain cases, 
including those where there are procedural failings that impact on substantive equality 
ƛǎǎǳŜǎ ǿƛƭƭ Ŧŀƭƭ ǘƻ ǘƘŜ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻŦ ǘƘŜ /ƻǳǊǘǎΦ ²Ƙƛƭǎǘ ǘƘŜǊŜ ƛǎ ŀ ǊŜŦŜǊŜƴŎŜ ǘƻ ΨŜȄŎŜǇǘƛƻƴŀƭ 
ŎƛǊŎǳƳǎǘŀƴŎŜǎΩ ǘƘŜ ǇŀǊŀƳŜǘŜǊǎ ƻŦ ǘƘƛǎ ŀǇǇŜŀǊ ǘƻ ōŜ ŘŜǇŜƴŘŜƴǘ ƻƴ ŦŀŎǘƻǊǎ ǎǳŎƘ ŀǎ ǘƘŜ 
general lack of effectiveness of Section 75 processes at all to very significant equality issues. 
¢ƘŜ ƴŜȄǘ ŎƘŀǇǘŜǊΣ ŦƻŎǳǎƛƴƎ ƻƴ 9ǉǳŀƭƛǘȅ /ƻŀƭƛǘƛƻƴ ƳŜƳōŜǊǎΩ ŜȄǇŜǊƛŜƴŎŜǎ ƻŦ {ŜŎǘƛƻƴ трΣ 
outlines that such circumstances are far from rare.   

 

 

 

 

 

 

                                                           
112 As above, paragraph 165. 
113 As above, paragraph 166. 
114 As above, paragraph 237.  
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Chapter 3: Patterns and problems of compliance with 
Equality Schemes- the views of Equality Coalition members 

This chapter outlines the views and experiences of Equality Coalition members in seeking to 
ensure compliance with the Section 75 duties in their work. 
 
The methodology for this work involved the hosting in early 2017 of a series of oral evidence 
sessions with member groups who had volunteered to do so. The evidence was heard by the 
Equality Coalition Co-Conveners and an independent person ςEvan Batesς who has a wealth 
of experience of operating the Section 75 duties from within the public sector and also of 
advising NGOs on the operation of the duties. The evidence gathering sessions were 
organised by the Equality Coalition Coordinator, and were structured through a series of 
open ended questions which this chapter follows.  
 
The evidence sessions were open to other Equality Coalition members to observe, and 
representatives from the Equality Rights Alliance in the Republic of Ireland were also 
present in this capacity. Other information through our Section 75 engagement with 
Equality Coalition members was gathered and informs this chapter.   

 
3.1 The organisations and persons giving evidence  

A broad range of persons with experience across the Section 75 categories gave evidence. 
This ranged from one organisation that had issued 3,000 consultation responses since the 
advent of Section 75 to an organisation run voluntarily that was relatively new to the 
Section 75 process and was still at the stage of seeking to end invisibility for the equality 
issues they raise. The following is a list of persons who gave evidence:  

¶ Gavin Boyd ς the Policy and Advocacy lead at the Rainbow Project; an organisation 
ǎŜǘ ǳǇ ƛƴ мффп ƻǊƛƎƛƴŀƭƭȅ ŀǎ ŀ Ǝŀȅ ŀƴŘ ōƛǎŜȄǳŀƭ ƳŜƴΩǎ ƘŜŀƭǘƘ ƻǊƎŀƴƛǎŀǘƛƻƴ ǿƘƛŎƘ ƻǾŜǊ 
23 years has developed into a broader LGBT advocacy organisation with extensive 
engagement on Section 75 issues;  

¶ Edel Quinn ς a long term active member within the Equality Coalition with over 20 
ȅŜŀǊǎΩ ŜȄǇŜǊƛŜƴŎŜ ƛƴ ǘƘŜ ǿƻƳŜƴΩǎΣ ŎƘƛƭŘǊŜƴΩǎΣ ƻƭŘŜǊ ǇŜǊǎƻƴǎ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ǎŜŎǘƻǊǎ 
ςrepresenting Age NI, a charity committed to ensuring everyone can enjoy a better 
later life; 

¶ Representatives of Focus-The Identity Trust, charity established six years ago by 
transgender individuals, to represent, support and lobby on behalf of those 
transgender and intersex individuals and their families currently protected under 
existing Northern Ireland human rights and equality legislation, both in Northern 
Ireland and the bordering counties of the Republic;  

¶ Patricia Brayςan active member of the Equality Coalition since its inception 
representing Disability Action, a charity and campaigning body bringing about 
positive change from five regional offices, serving over 45,000 persons a year with 
physical, mental, sensory, hidden or learning disabilities;  
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¶ Nicola Browneς the director of policy at PPR ς (Participation and the Practice of 
Rights organisation), a human rights NGO which places economic, social and cultural 
rights at the service of the most disadvantaged people in society to make real 
change on the ground. To make these changes lasting, PPR focuses on ensuring the 
active and meaningful participation of excluded groups in government decision-
making processes which affect their lives;  

¶ YŜƭƭƛŜ ¢ǳǊǘƭŜ ό²ƻƳŜƴΩǎ {ŜŎǘƻǊ [ƻōōȅƛǎǘύ ŀƴŘ !ƴƴŜ aŎ±ƛŎƪŜǊ ό²ƻƳŜƴΩǎ wŜǎƻǳǊŎŜ ŀƴŘ 
5ŜǾŜƭƻǇƳŜƴǘ !ƎŜƴŎȅύ ²w5! ƛǎ ŀ ƭŜŀŘƛƴƎ ǿƻƳŜƴΩǎ ƻǊƎŀƴƛǎŀǘƛƻƴ ƛƴ bL ǎŜǘ ǳǇ ƛƴ мфуо 
to empower women, with a policy and lobbying focus engaging in consultation with 
ǿƻƳŜƴΩǎ ƎǊƻǳǇǎ ŀŎǊƻǎǎ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘΤ  

¶ /ƭŀƛǊŜ .ǊŀŘƭŜȅ ƻŦ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ [ŀǿ /ŜƴǘǊŜ ό/[/ύ ŀƴ ƛƴŘŜǇŜƴŘŜƴǘ bDh ǿƻǊƪƛƴƎ ƻƴ 
ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎ ƛǎǎǳŜǎΣ ƛƴŎƭǳŘƛƴƎ ŀ ǇƻƭƛŎȅ ŀƴŘ ƭŜƎŀƭ ŦƻŎǳǎΣ /[/ ƛǎ ŀƭǎƻ ŀ founder 
member of the Equality Coalition; 

¶ John Patrick Clayton, policy officer with UNISON ς the co-conveners of the Equality 
Coalition ς ǿƛǘƘ ǇǊŜǾƛƻǳǎ ŜȄǇŜǊƛŜƴŎŜ ŀǎ ǇƻƭƛŎȅ ƻŦŦƛŎŜǊ ǿƛǘƘ /ƘƛƭŘǊŜƴΩǎ [ŀǿ /ŜƴǘǊŜ ŀƴŘ 
Criminal Justice Programme Officer with CAJ;   

¶ Patrick Yu former director of NICEM ς the NI Council for Ethnic Minorities, a founder 
member of the Equality Coalition and campaigner for the Section 75 (and 
ǇǊŜŘŜŎŜǎǎƻǊ Ψt!C¢Ω) duties;  

¶ Geraldine Alexander, officer with responsibility for equality and human rights issues 
in the public sector trade union NIPSA, representing over 41,500 members employed 
across the whole of the public services in organisations as well as a significant 
number of members in the voluntary and community sector; 

¶ Gemma McKeown, the solicitor with the human rights NGO CAJ, co-conveners of the 
Equality Coalition and with specific experience of pursuing Section 75 complaints.  

Also contributing were former equality officers from government departments and the 
health sector, sharing a perspective from having worked within a public authority on Section 
75.  

 

3.2 Role of Section 75 ς within and beyond the procedural 

There was considerable discussion regarding the role of Section 75 and the impact it has 
had. Many organisations were heavily involved in the formal consultation processes; the 
ŜȄƛǎǘŜƴŎŜ ƻŦ {ŜŎǘƛƻƴ тр ǿŀǎ ŀƭǎƻ ǳǎŜŘ ŀǎ ŀ Ψǿŀȅ ƛƴΩ ǘƻ ǊŀƛǎŜ Ŝǉǳŀƭƛǘȅ ƛǎǎǳŜǎΦ {ƻƳŜ 
stakeholders also highlighted limitations and ambiguities on Section 75 categories, and 
others ongoing problems of Section 75 being turned on its head. 
 
Consultation and the formal process  

Many Equality Coalition groups respond to formal consultation processes; quite a few 
quantified this to around a dozen major exercises a year. Some responded to many more 
with Disability Action having responded to over 3,000 consultation exercises since the onset 
of Section 75, an astonishing resource of information in itself. Some organisations would 
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engage directly with screening exercises when they formed part of the consultation, others 
focused more on raising equality issues in response to the substantive consultation without 
ƴŜŎŜǎǎŀǊƛƭȅ ŜƴƎŀƎƛƴƎ ŘƛǊŜŎǘƭȅ ǿƛǘƘ ŀƴȅ Ŝǉǳŀƭƛǘȅ ǎŎǊŜŜƴƛƴƎ ŘƻŎǳƳŜƴǘŀǘƛƻƴΦ ¢ƘŜ /ƘƛƭŘǊŜƴΩǎ [ŀǿ 
Centre had responded to over 270 consultation exercises since the commencement of 
Section 75 most of which would have had an equalities specific section. 

As a general observation across all witnesses there was no shortage of hard work within civil 
society to engage with the duties. It is also fair to say there was considerable frustration at 
how the duties were being operated and the heavy dependency on civil society input to 
make them work, with one respondent working on age issues stating that:  

άΦΦΦǘƘŜ ǎŜŎǘƻǊ ƘŀǎΣ ŀǘ ǘƛƳŜǎΣ ŦŜƭǘ ƻǾŜǊǿƘŜƭƳŜŘ ōȅ Section 75 consultations. The initial 
excitement about the duty and the opportunity to contribute evidence and influence 
service delivery has started to wane. Consultation processes can be laborious and 
unwieldy, and people start to look for other ways to influence policy and highlight 
ƛƴŜǉǳŀƭƛǘƛŜǎΦέ 

Another problem faced by the sector had been its significant reduction in size due to 
austerity cuts; and the regular turnover of employees often in jobs with little long term 
security. This had had impacts both on the historical memory and practical experience of 
dealing with the duties. It is also the case that the ECNI has had a significant reduction in 
resources in recent years.   

²ƛǘƴŜǎǎŜǎ ŦǊƻƳ ŀ ǿƻƳŜƴΩǎ ǎŜŎǘƻǊ ƻǊƎŀƴƛǎŀǘƛƻƴ ǿŜǊŜ ŎƻƴŎŜǊƴŜŘ ƛƴ ƎŜƴŜǊŀƭ ǘƘŜ {ŜŎǘƛƻƴ тр 
duties werŜ ōŜƛƴƎ ΨŀǇǇƭƛŜŘ ƛƴ ǘƘŜ Ƴƻǎǘ ŎƻƴǎŜǊǾŀǘƛǾŜ ǿŀȅ ǇƻǎǎƛōƭŜΩ ƛƴ ŎƻƴŦƭƛŎǘ ǿƛǘƘ ǘƘŜƛǊ 
original intention. Others pointed to differences across different types of public authority. 
An LGBT organisation felt that health bodies were generally well engaged as were the PSNI 
and criminal justice bodies, where there had been significant reform. In relation to 
government departments this organisation argued that the level of support from a Minister 
was a significant factor:  

ά²Ŝ Ŏŀƴ Ŝŀǎƛƭȅ ǘŜƭƭ ōȅ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƛŦ ǘƘŜǊŜ ƛǎ ŀ aƛƴƛǎǘŜǊ ǘƘŀǘ ƛǎ ǎǳǇǇƻǊǘƛǾŜ ǿƘƻ 
shows leadership on these issues and pushes officials to move on these issues, we 
have good communication with these departments and good relationships with 
them. We can tell when a Minister has no intention of having anything to do with us, 
ŀƴŘ ƛǎ Ψǘƻƻ ōǳǎȅΩ ǘƻ ƳŜŜǘ ǿƛǘƘ ǳǎ ƭƛƪŜ ǘƘŜ ƴŜǿ 9ŘǳŎŀǘƛƻƴ ŀƴŘ /ƻƳƳǳƴƛǘƛŜǎ ƳƛƴƛǎǘŜǊǎ 
ώŦǊƻƳ нлмрϐΦέ  

PPR pointed to an instance whereby an Equality Screening exercise in relation to housing 
need in north Belfast in 2008 had been brought about as the result of campaigning and 
garnering political support. The screening exercise was the place that housing inequalities 
were first officially acknowledged, and the exercise itself became a campaigning tool:  

ά²Ŝ ŘƛŘ Řƻ ŀ ƭƻǘ ƻŦ ǿƻǊƪ ŀǊƻǳƴŘ DƛǊŘǿƻƻŘ ŀƴŘ ǿŜ ŦƻǊŎŜŘ ŀƴ Ŝǉǳŀƭƛǘȅ ǎŎǊŜŜƴƛƴƎ ƻƴ 
that regeneration project. It was one of the first to be screened but interestingly this 
equality screening on Girdwood was what led to the highlighting of Catholic 
inequality in housing need... We have used this since...it showed that between 2008- 
2012 95% of the need for social housing would be from the Catholic community in 
ƴƻǊǘƘ .ŜƭŦŀǎǘΦ ¢Ƙƛǎ Ƙŀǎ ǘƘŜƴ ōŜŜƴ ǳǎŜŘ ŀǎ ŀ ǘƻƻƭΦΦΦ Ψ¦ƴƭƻŎƪƛƴƎ ǘƘŜ ǇƻǘŜƴǘƛŀƭΩ ƳƻŎƪ 
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equality screening we did is something we have used a lot. We used the equality 
ǎŎǊŜŜƴƛƴƎ ŀǎ ŀƴ ƻǊƎŀƴƛǎƛƴƎ ǘƻƻƭΦέ  

¦ǎƛƴƎ {ŜŎǘƛƻƴ тр ŀǎ ŀ Ψǿŀȅ ƛƴΩ  

Beyond the formal screening processes our witnesses pointed to the very existence of the 
duties providing an importanǘ Ψǿŀȅ ƛƴΩ ǘƻ ŘƛǎŎǳǎǎ Ŝǉǳŀƭƛǘȅ ƛǎǎǳŜǎΦ CƻŎǳǎΥ ¢ƘŜ LŘŜƴǘƛǘȅ ¢Ǌǳǎǘ 
pointed to how the existence of a consultation and screening exercise on youth justice had 
ŀƭƭƻǿŜŘ ƛǘǎ ƳŜƳōŜǊǎ ǘƻ άƎŜǘ ƛƴǘƻ ŀ ǊƻƻƳ ƻƴŜ ǘƻ ƻƴŜ ŀƴŘ ŜȄǇƭŀƛƴ ǘƘŜ ǎƛǘǳŀǘƛƻƴέ ǿƛǘƘ ƻŦŦƛŎƛŀƭǎΤ 
who consequently took on board issues and revised policy. This was an opportunity that 
may not have otherwise arisen, but related to getting transgender issues on the agenda 
rather than formal engagement with the Screening exercise per se.  

Another group describŜŘ {ŜŎǘƛƻƴ тр ŀǎ ŀ ƎƻƻŘ ΨǇƘƛƭƻǎƻǇƘƛŎŀƭ ǎǘƛŎƪΩ ǘƻ ǎƘŀƳŜ ǇǳōƭƛŎ 
ŀǳǘƘƻǊƛǘƛŜǎ ΨǿƘŜƴ ǘƘŜȅ ŀǊŜ ŘƻƛƴƎ ƛƴǎǳŦŦƛŎƛŜƴǘ ǿƻǊƪ ǘƻ ǇǊƻƳƻǘŜ Ŝǉǳŀƭƛǘȅ ƻŦ ƻǇǇƻǊǘǳƴƛǘȅ.Ω ¢Ƙƛǎ 
approach had led to public authorities taking some initiatives, including committing to high 
level strategies, to ensure progress with the duties, it was felt at times to be more successful 
than engagement with the procedural aspects. 

The Section 75 categories and limitations 

There were felt to be significant gaps in Section 75 and a recognition that equality legislation 
in Northern Ireland now lags behind elsewhere in the context where neither the Bill of 
Rights nor single equality legislation referenced in the peace agreements have been taken 
forward. This included missing categories, and the explicit correlations with socioeconomic 
ǎǘŀǘǳǎ ŀƴŘ ǊǳǊŀƭ ǇǊƻƻŦƛƴƎΦ Ψ[ŀƴƎǳŀƎŜΩ ǿŀǎ ŦƭŀƎƎŜŘ ŀǎ ŀƴ ŜȄǇƭƛŎƛǘƭȅ ƳƛǎǎƛƴƎ ŎŀǘŜƎƻǊȅ ƛƴ 
particular in relation to the Irish language, which whilst provided for in UN and Council of 
Europe treaties is not in Section 75. Ironically despite this Irish language policies were often 
ǎǳōƧŜŎǘŜŘ ǘƻ 9vL!ǎΣ ƴƻǘ ōŜŎŀǳǎŜ ǘƘŜǊŜ ǿŜǊŜ ΨŀŘǾŜǊǎŜ ƛƳǇŀŎǘǎΩ ōǳǘ ōŜŎŀǳǎŜ ǘƘŜȅ ǿŜǊŜ 
politically contentious.  

Section 75 does not have categories of gender or gender identity per se with the text of the 
legƛǎƭŀǘƛƻƴ ǊŜŦŜǊǊƛƴƎ ǘƻ ΨƳŜƴ ŀƴŘ ǿƻƳŜƴ ƎŜƴŜǊŀƭƭȅΦΩ CƻŎǳǎΥ ¢ƘŜ LŘŜƴǘƛǘȅ ¢Ǌǳǎǘ ǎǘŀǘŜŘ ǘƘŀǘ 
whilst ideally there would be a subcategory of gender identity within a Section 75 gender 
category, the ECNI had confirmed that in their view transgendered persons fell within the 
existing gender category.115 In light of this interpretation the ECNI have included in the 
Model Scheme a list of example groups under each Section 75 ŎŀǘŜƎƻǊȅΦ ¦ƴŘŜǊ ΨƳŜƴ ŀƴŘ 
ǿƻƳŜƴ ƎŜƴŜǊŀƭƭȅΩ ǘƘŜ 9/bL ƛƴŎƭǳŘŜ άTrans-ƎŜƴŘŜǊŜŘ ǇŜƻǇƭŜέ ŀƴŘ Transsexual people. The 
Model Scheme, and hence this provision have been adopted by the majority of public 
authorities.116  

The non-designation of key public authorities was also raised in particular in relation to 
schools, but also UK government departments making policy for Northern Ireland.   

  

                                                           
115 ECNI Chief Commissioner Correspondence to Maeve McLaughlin MLA, 23 August 2013.   
116 ECNI Model Scheme 2010, Appendix 2.  
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Turning Section 75 on its head  

άLǘ ŘƻŜǎ ŦŜŜƭ ŀ ƭƛǘǘƭŜ ƭƛƪŜ ƛƴǎǘƛǘǳǘƛƻƴŀƭƛǎŜŘ ǎŜȄƛǎƳ ς they do not believe that the 
ƛƴŜǉǳŀƭƛǘȅ ǎǘƛƭƭ ŜȄƛǎǘǎ ŦƻǊ ǿƻƳŜƴΗΗέ  

From the outset of Section 75 there have been incidents of the duty being misinterpreted 
and used against Section 75 groups facing disadvantage.  A prime example were perverse 
ŀǊƎǳƳŜƴǘǎ ǘƘŀǘ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ƘŀŘ ǘƻ ǎǘƻǇ ǎǳǇǇƻǊǘƛƴƎ ǿƻƳŜƴΩǎ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ŀƴŘ 
ǿƻƳŜƴ ƻƴƭȅ ǎŜǊǾƛŎŜǎ ΨŘǳŜ ǘƻ {ŜŎǘƛƻƴ тр.Ω ¢Ƙƛǎ Ǉƻǎƛǘƛƻƴ led to a significant rebuke from the 
UN CEDAW Committee.117  

²ƻƳŜƴΩǎ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ƘƛƎƘƭƛƎƘǘŜŘ ǘƘŀǘ ǎǳŎƘ ǇǊƻōƭŜƳǎ ƘŀŘ ƴƻǘ ŜƴǘƛǊŜƭȅ ƎƻƴŜ ŀǿŀȅ ǘƻ ǘƘŜ 
extent that there were still instances of the duties being turned on their head and used 
against the sector. An example was given of funding conditions that sought engagement 
across the Section 75 groups with little understanding of targeting objective need and 
ǎǇŜŎƛŦƛŎ ŘƛǎŀŘǾŀƴǘŀƎŜΤ ŎƻƳǇŜƭƭƛƴƎ ǿƻƳŜƴΩǎ ŎŜƴǘǊŜǎ ǘƻ ŜƳǇƭƻȅ ƻǊ ǇǊƻǾƛŘŜ ǎŜǊǾƛŎŜǎ ŦƻǊ ƳŜƴ 
and boys.   

3.3 Good Practice  

There was a general sense that whilst the duties were not working effectively, they could 
work, if operationalised properly. There were also significant examples of good practice: 

¶ ¢ƘŜ /ƘƛƭŘǊŜƴΩǎ [ŀǿ /ŜƴǘǊŜ ό/[/ύ ƘƛƎƘƭƛƎƘǘŜŘ ǘƘŜ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ [ŀǿ /ƻƳƳƛǎǎƛƻƴΩǎ 
Consultation on its Equality Impact Assessment of the Reform of Bail Law and 
Practice in Northern Ireland in late 2011. CLC had responded to consultation on the 
matter earlier in the year and sought an EQIA given the potential for adverse impact 
on young males and possibly also on the grounds of religion and disability. The Law 
Commission consequently undertook the EQIA and undertook direct engagement 
ǿƛǘƘ ŎƘƛƭŘǊŜƴ ŀƴŘ ȅƻǳƴƎ ǇŜƻǇƭŜ ƛƴ ƭƛƴŜ ǿƛǘƘ ǘƘŜ 9/bLΩǎ ǇǳōƭƛŎŀǘƛƻƴΣ [ŜǘΩǎ ¢ŀƭƪΣ [ŜǘΩǎ 
Listen. A child accessible version of the consultation paper was produced and used in 
carrying out consultation with several groups of young people in Hydebank Wood 
Young Offenders Centre, the Juvenile Justice Centre at Woodlands and with groups 
facilitated by VOYPIC and Include Youth. Additional data was also gathered for the 
EQIA which was produced to a high standard assessing impacts across the Section 75 
categories in detail and depth. The outworking of the EQIA were significant changes 
to the proposals from the Law Commission; this included steps that bail conditions 
took into consideration those with caring responsibilities. 

 

¶ The Equality Screening by the Department of Health of its Suicide Prevention 
Strategy in 2016. This used research to identify tailored interventions for identified 
ƘƛƎƘŜǊ Ǌƛǎƪ ǇǊƛƻǊƛǘȅ ƎǊƻǳǇǎ ǿƛǘƘƛƴ ǘƘŜ {ŜŎǘƛƻƴ тр ŎŀǘŜƎƻǊƛŜǎ ƛƴŎƭǳŘƛƴƎ ά[D.ϧ¢Τ 
migrant populations and ethnic minorities; homeless persons; victims of abuse; 
certain occupations; males aged 19-55; persons in contact with the justice system 
ŀƴŘ ǇŜǊǎƻƴǎ ǿƛǘƘ ƳŜƴǘŀƭ ƛƭƭƴŜǎǎΣ ƛƴŎƭǳŘƛƴƎ ŀŘŘƛŎǘƛƻƴǎΦέ ¢ƘŜ {ŎǊŜŜƴƛƴƎ ƛƴŎƭǳŘŜǎ 

                                                           
117 UNDOC CEDAW/C/UK/CO/6 Concluding Observations on the UK, 2008, paragraph 273.   
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consideration of significant research and other  data across the Section 75 
categories;118 

¶ A disability organisation highlighted a number of examples of good practice that had 
ƛƴǾƻƭǾŜŘ ΨŎƻ-ŘŜǎƛƎƴΩ ǿƛǘƘ ǘƘŜ ǎŜŎǘƻǊ ǿƛǘƘƛƴ ǘƘŜ {ŜŎǘƛƻƴт р ŦǊŀƳŜǿƻǊƪΦ ¢ƘŜǎŜ 
included:  

o Department of Employment and Learning (DEL) consultation on Disability 
Employment Strategy involving a pre-consultation and Advisory Group 
representative of organisations and disabled people; with an outcome of a 
much improved final document; 

o NI Assembly Commission ς Disability Advisory Group involving pre-
consultation and feedback; disabled persons involved in development of 
ramps at Stormont;  

o Department of Health and Housing Executive Adaptation Review ς wide 
consultation across NI facilitated by Disability Action; NIHE has a Disability 
Forum as well as Race, Youth and a Section 75 forum; 

o Department of Health ς Independent Living Fund Review to cease payment of 
fund to everyone ς consultation with disabled people succeeded in keeping 
ILF for current recipients however not open to new clients.  

Whilst this chapter largely focuses on the views of Equality Coalition members, we also took 
evidence from persons who had worked in public authorities trying to promote good 
practice in Section 75 compliance and some of the difficulties they encountered. Among 
these was the issue of getting little response to equality screening or consultations from 
either the ECNI or the Section 75 sector. Whilst it is not argued that Section 75 should be 
dependent on such responses it can lead to internal de-prioritisation of screening exercises:  

A Permanent Secretary will ask how many people responded to the equality 
screening and if you consistently say none it makes them think it is not worthwhile 
giving staff the time to complete the screening....  If a department is sceptical about 
Ŝǉǳŀƭƛǘȅ ǘƘŜƴ ǘƘŜȅ ǿƛƭƭ ǘƘƛƴƪ ƴƻ ƻƴŜ ƛǎ ǊŜŀŘƛƴƎ ǘƘŜǎŜ ǎƻ ƭŜǘΩǎ ǎǘƻǇ ŘƻƛƴƎ ǘƘŜƳΦ ¸ƻǳ do 
not even get acknowledgement back from the Equality Commission... that signals to 
a department that even the Commission does not care.   

3.4 Persistent problems with the implementation of the duties  

This section details a number of recurring problematic issues which had arisen, largely in 
relation to Equality Screening exercises.  

Data gathering and monitoring 

Without data you cannot properly equality screen as you will have 
absolutely no idea what the impacts are going to be. LGBT group  

                                                           
118 https://www.health-ni.gov.uk/sites/default/files/consultations/health/doh-screening-template090916.pdf  

https://www.health-ni.gov.uk/sites/default/files/consultations/health/doh-screening-template090916.pdf
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There is no coherent approach to identifying, disaggregating and reviewing 
data sources on older people across section 75 groups to ensure they reflect 
the diversity of older people of different ages, ethnic and community 
backgrounds, sexual orientation, disability and gender. Older Persons 
Organisation 
 
It must be remembered that S75 is a proactive obligation and not a reactive 
one- this premise is central to this call for evidence. Disability Group  

Almost all of our witnesses raised the persistent issue of significant gaps in data gathering 
and usage within Section 75 processes; which itself becomes a barrier to the analysis 
required within Equality Screening. This falls short of the binding commitment in equality 
schemes which states:  
 

In order to answer the screening questions, we gather all relevant information and 
data, both qualitative and quantitative. In taking this evidence into account we 
consider the different needs, experiences and priorities for each of the Section 75 
equality categories. Any screening decision will be informed by this evidence 
[commitment in paragraph 4.8 of Model Equality Schemes].  
 

¢ƘŜǊŜ ǿŜǊŜ ǇŜǊǎƛǎǘŜƴǘ ǇǊƻōƭŜƳǎ ƻŦ ǊŜƭŜǾŀƴǘ Řŀǘŀ ƴƻǘ ōŜƛƴƎ ΨŀǾŀƛƭŀōƭŜΩ ƻǊ ƎŀǘƘŜǊŜŘ ŀǘ ŀƭƭΤ ǘƘƛǎ 
was particularly raised on the categories of sexual orientation and gender identity. This 
ǎƛǘǳŀǘƛƻƴ ǿŀǎ ŦŜƭǘ ǘƻ ōŜ ΨǇǊŜǘǘȅ ƎǊƛƳΩΦ Lƴ ǊŜƭŀǘƛƻƴ ǘƻ ǎŜȄǳŀƭ ƻǊƛŜƴǘŀǘƛƻƴ ƛǘ ǿŀǎ ŎƛǘŜŘ ǘƘŀǘ ǇǳōƭƛŎ 
ŀǳǘƘƻǊƛǘƛŜǎ ǿƻǳƭŘ άǊŜƭȅ ƻƴ ǘƘŜ ƭŀŎƪ ƻŦ Řŀǘŀ ƻǊ ǘƘŜ ƭŀŎƪ ƻŦ ŜǾƛŘŜƴŎŜ ƻƴ ǎŜȄǳŀƭ orientation as a 
ǿŀȅ ǘƻ ǎŎǊŜŜƴ ƻǳǘ ƛƴŜǉǳŀƭƛǘƛŜǎ ǘƘŀǘ Ƴŀȅ ōŜ ŜȄǇŜǊƛŜƴŎŜŘ ōȅ ǘƘŀǘ ŎƻƳƳǳƴƛǘȅΦέ IƻǿŜǾŜǊΣ Řŀǘŀ 
gaps went well beyond this category. Examples were also given whereby relevant data 
would have existed but was not sourced; for example in relation to the recent closures of 
residential homes the number of residents with disabilities was not provided.  
 
5ŜǎǇƛǘŜ ǘƘŜ ŎƭŜŀǊ ŎƻƳƳƛǘƳŜƴǘ ƛƴ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜǎ ǘƻ ŎƻƴǎƛŘŜǊ άŀƭƭ ǊŜƭŜǾŀƴǘ ƛƴŦƻǊƳŀǘƛƻƴ ŀƴŘ 
ŘŀǘŀΣ ōƻǘƘ ǉǳŀƭƛǘŀǘƛǾŜ ŀƴŘ ǉǳŀƴǘƛǘŀǘƛǾŜέ ǘƘŜǊŜ ǿŜǊŜ ǊŜƎǳƭŀǊ problems of research, either 
from the sector or elsewhere not being considered with some Screenings arguing that only 
NISRA and other official data sets were sufficient. There was frustration that often available 
data is not used, one organisation felt that:  
 
ά.ȅ ŀƴŘ ƭŀǊƎŜ ǘƘŜ Řŀǘŀ ƛǎ ǘƘŜǊŜ ŀƴŘ ǊŜƭŜǾŀƴǘ Řŀǘŀ ƛǎ ƴƻǘ ōŜƛƴƎ ƛƴŎƭǳŘŜŘΦ hǊ ǘƘŜǊŜ ƛǎ 
research sitting there not being used, a pile of reports then that are not relevant get 
included. The data is not being disaggregated to apply to the policy areas but is just 
sitting not being used. Sometimes you do not even need to delve into the data to know 
something like male suicide rates ς ŜǾŜǊȅƻƴŜ ƪƴƻǿǎΦέ 

 
Another issue was the presentation of impact statistics without any correlation with data on 
existing inequalities: 
  
ά¢Ƙƛǎ Ŝǉǳŀƭƛǘȅ ǎŎǊŜŜƴƛƴƎ ƛǘ Ƨǳǎǘ ǇǊŜǎŜƴǘŜŘ ŦŀŎǘǎ ŀƴŘ ŦƛƎǳǊŜǎ ǘƘŜ ǇƻƭƛŎȅ ŀǇǇƭƛŜŘ Ŝǉǳŀƭƭȅ ǘƻ 
everyone. No recognition that women start at a worse position. The policy does not 
ŀŘŘǊŜǎǎ ǘƘƛǎ ŦƻǊ ǿƻƳŜƴ ǿƘƻ ŀǊŜ ǘƘŜƴ ǎǘƛƭƭ ƭŜŦǘ ŀǘ ŀƴ ŀŘǾŜǊǎŜ ǇƻǎƛǘƛƻƴΦέ 
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ά¢ƘŜ ƛǎǎǳŜǎ ǿŜ ŜƴŎƻǳƴǘŜǊ ƭƻƻƪƛƴƎ ŀǘ ƛǘ ŦǊƻƳ ŀ ǿƻƳŜƴΩǎ ŀƴƎƭŜ ώŀǊŜ ǘƘŀǘϐ ǘƘŜ ǎǘǊŀǘŜƎƛŜǎ 
are being written to address an inequality and despite the fact the document may intend 
only to have positive impacts they do not adequately address how the policy will have 
ŘƛŦŦŜǊŜƴǘ ƛƳǇŀŎǘǎ ƻƴ ǿƘŀǘ ƛǎ ŀ ǇǊŜ ŜȄƛǎǘƛƴƎ ǇǊƻōƭŜƳ ώƻŦ ƛƴŜǉǳŀƭƛǘȅϐέΦ   
 

Even in screenings whereby disadvantage within a Section 75 group was identified this was 
not necessarily reflected in the screening decision. For example the Domestic Violence 
screening by the Department of Justice did provide statistics that women were 
disproportionately victims; the strategy was however not assessed as having a particularly 
beneficial impact on women, but rather to generally have a positive effect for both men and 
women and no opportunities to further promote equality of opportunity for women were 
identified in the screening.119 In relation to multiple identities the screening went on to hold 
that whilst victims might have multiple identities the policy applied to all victims 
άirrespective of ethnicity, religion, gender, gender identity, sexual orientation or any form of 
disability or any combination of these categoriesΦέ ¢Ƙƛǎ ƛǎ ƛƴŘƛŎŀǘƛǾŜ ƻŦ ŀ ŎƻƳƳƻƴ 
misinterpretation of the duties derived in part from not duly considering data on existing 
ƛƴŜǉǳŀƭƛǘƛŜǎ ƛΦŜΦ ǘƘŀǘ ŀǎ ƭƻƴƎ ŀǎ ǘƘŜ ǇƻƭƛŎȅ ƛǎ ΨŀǇǇƭƛŜŘΩ ƻǊ ƻǇŜƴ ǘƻ ŜǾŜǊȅƻƴŜ ǘƘŜǊŜ ŀǊŜ ƴƻ 
equalities impacts.   
 
Another group raised concerns about the generality of approaches to data in screening; 
being concerned that there was little effort to identify the causal link between a statistic and 
an inequality with a corresponding policy. 
 
A further problem highlighted in Irish language screening exercises was not of insufficient 
data but of data that was not relevant to assessing adverse impacts of a policy under the 
ǘŜǊƳǎ ƻŦ ŀ ǎŎƘŜƳŜΣ ōŜƛƴƎ ƛƴŎƭǳŘŜŘ ŀƴŘ ƳƛǎǳǎŜŘΦ ¢ȅǇƛŎŀƭƭȅ ǘƘƛǎ ǿƻǳƭŘ Ŏƻƴǎƛǎǘ ƻŦ ΨŀǘǘƛǘǳŘƛƴŀƭΩ 
information demonstrating differing levels of hostility to the Irish language within Section 75 
groups. This data rather than being used to inform anti-prejudice or tolerance measures ς
was then conversely used as justification for limiting or restricting an Irish language policy. 
Whilst thankfully this bizarre approach has not generally been applied to restrict the rights 
of other equality groups (e.g. by using attitudinal data on homophobia, racism or misogyny 
as justification for restricting positive action measures) it remains a persistent problem for 
minority language speakers.  
 
! ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎ ƻǊƎŀƴƛǎŀǘƛƻƴ ŜƳǇƘŀǎƛǎŜŘ the impact of lack of baseline data in Section 75 
processes within the criminal justice system as greatly affecting any reliable assessment of 
differential impacts on Section 75 groups. The ongoing lack of data in the two decades since 
Section 75 was legislated for was in itself felt to be a failure to discharge the duties:   
 

CLC consistently raise concerns about the lack of available data being relied upon in 
policy and legislative development in Northern Ireland, despite a clear obligation, 
since the implementation of the legislation, on all designated public bodies under 
Section 75 to collect data... As this duty has been in existence for nearly 20 years, we 

                                                           
119 https://www.justice-ni.gov.uk/sites/default/files/consultations/doj/equality-screening-domestic-
violence.PDF 
 

https://www.justice-ni.gov.uk/sites/default/files/consultations/doj/equality-screening-domestic-violence.PDF
https://www.justice-ni.gov.uk/sites/default/files/consultations/doj/equality-screening-domestic-violence.PDF
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do not believe the absence of data constitutes a defence to the failure to properly 
discharge the Section 75 duty. 

 
Concurrently NICEM recalled that they and other Equality Coalition members had been 
raising the issue of data gathering from the outset of the Section 75 duties: 
 

In 1999 we all made a submission to the Equality Commission around the guidance 
for Section 75 so at that time we were clear about monitoring data, for us it was 
crucial to enforcing Section 75. If we do not have any equality monitoring data we 
cannot bench mark any progress...  

 
NICEM had consequently taken forward a body of work on ethnic monitoring in a 
collaborative project with public authorities in government and the health sector, with 
guidance on ethnic monitoring following. The Equality Commission had also produced 
detailed guidance on monitoring for public authorities.120 Despite this there was ongoing 
concern that data was not being gathered.  
 
Not equality screening at all 

ά²Ŝ ƘŀǾŜ ƘŀŘ ŀƴŘ ŜȄǇǊŜǎǎŜŘ ǎŜǊƛƻǳǎ ŎƻƴŎŜǊƴǎ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ Ƙƻǿ ǘƘŜ 
system is currently being operated within the public sector. Not least is the 
DƻǾŜǊƴƳŜƴǘΩǎ ŀǇǇŀǊŜƴǘ ŀǇŀǘƘȅ ǘƻ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ Section 75 especially 
ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ άƘƛƎƘ ƭŜǾŜƭέ ǇƻƭƛŎȅ ŀǊŜŀǎΦέ ¢ǊŀŘŜ ¦ƴƛƻƴ wŜǎǇƻƴŘŜƴǘ  

The practice of not conducting any equality screening at all on key high profile policy issues 
with significant equality impacts was raised by a range of groups. Some of these policies are 
summarised in the table overleaf: 

  

                                                           
120 Section 75 of the Northern Ireland Act 1998: Monitoring Guidance for use by Public Authorities, ECNI, 2007 
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Public Authority Policy Area not Equality Screened  

    
Various  Broad range of decisions on budget cuts, including cuts to 

funding or decisions to close particular facilities; 
 

Department of Health Gay Blood ban 
 

Northern Ireland Executive  Childcare Strategy 
 

Department for Social  
Development (DSD) 

Strategic Housing Reform Policy (Facing the Future) 
Housing-based regeneration (building successful 
communities) 

 
DSD Homelessness Strategy; 
    
Department of Finance Civil Service Voluntary Exit Scheme (VES)*  

 
Department of Finance 
 

Fresh Start proposed cut in Corporation Tax   

Department of Communities  Ψ/ƻƳƳǳƴƛǘȅ Iŀƭƭǎ CǳƴŘΩҌ 
 
Department of Employment  
And Learning (DEL)  

 
Changes to European Social Fund (ESF) 

  

Table: POLICIES FOR WHICH NO EQUALITY SCREENING TOOK PLACE 

*There was no overarching impact assessment ς on the VES, some individual public 

authorities did screen its application in their organization;  

+ The Department did subsequently screen the policy after a complaint had been issued;  
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The above provide an example of the breadth of problems but are only a small sample of 
examples given. One organisation cited the failure to screen the Homelessness strategy as 
άŘŜŦƛŀƴŎŜ ƻǊ ƛƴŘƛŦŦŜǊŜƴŎŜέ ǘƻ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ŘǳǘƛŜǎΣ ƎƛǾŜƴ ŀǎ ƛǘ ŎŀƳŜ ƻƴ ǘƘŜ ōŀŎk of a damning 
ECNI investigation, for previous failures to screen housing policy. The specific problems of 
non-screening of key equality policies, such as the Childcare Strategy, appeared grounded in 
an approach that as the policy itself was positive there was no need for screening.   

A further example given was the decision by a further education college to close down a 
child care facility when it wanted to use the space for something else. The decision was not 
equality screened despite obvious impacts on persons with dependents and women. The 
facility being run by a private sector provider may have influenced the decision not to 
screen the policy change.  

There were cuts to the budgets of the Northern Ireland Executive totalling £3.7 billion in the 
seven years from 2008-2015.121 To give an example of one sizable public authority ςthe 
PSNIς the Chief Constable had outlined that the organisation had faced £386 million in cuts 
since 2004, with £108 million in the last three years (2014-17) and was facing a further 3% 
cut (£20 million) in the incoming financial year.122 The health sector faced cuts in real terms 
of 6% a year over three years (2012-2015.)123 There was a general view that budget cut 
decisions were rarely equality screened.   

The numerous cuts of funding streams to the voluntary sector were also specifically raised. 
One example raised was policy decisions around the European Social Fund, summarised 
overleaf.    

  

                                                           
121 A Fresh Start Agreement, Section B, paragraph 1.1. 
122 Chief Constable address to NI Policing Board, 24 May 2017.  
123 Jonathan Swallow, address to !ǳǎǘŜǊƛǘȅ ŀƴŘ LƴŜǉǳŀƭƛǘȅΥ Ψ! ¢ƘǊŜŀǘ ǘƻ tŜŀŎŜΚΩ  Conference Report and Papers 
(Equality Coalition, 2015). 
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European Social Fund (ESF) - Ŏǳǘǎ ǘƻ ²ƻƳŜƴΩǎ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ōȅ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ 
Employment and Leaning (DEL) 
 

 

¶ !ǎ ǎǘŀǘŜŘ ōȅ 59[ άThe aim of the Northern Ireland European Social Fund 
Programme is to combat poverty and enhance social inclusion by reducing 
economic inactivityέ  

 

¶ bL ǿƻƳŜƴΩǎ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ǿŜǊŜ ǊŜŎƛǇƛŜƴǘǎ ŦǊƻƳ ǘƘŜ ŦǳƴŘ ŀƴŘ ŘŜƭƛǾŜǊƛƴƎ ǘǊŀƛƴƛƴƎ 
and upskilling courses to get women into employment. There is significant 
evidence that women from disadvantaged communities face many barriers in 
attending Further Education (FE) Colleges for formal qualifications (including 
ǘǊŀƴǎǇƻǊǘΣ ŎƘƛƭŘŎŀǊŜΣ ƳŜƴǘŀƭ ƘŜŀƭǘƘΣ ǇƻǾŜǊǘȅ ŀƴŘ ŎƻƴŦƛŘŜƴŎŜύΦ ²ƻƳŜƴΩǎ ŎŜƴǘǊŜǎ 
providing such courses were able to provide holistic support packages to facilitate 
attendance and prevent drop out.  
 

¶ There was then a £9 million cut to FE colleges; subsequently monies from ESF were 
ǊŜŘƛǊŜŎǘŜŘ ǘƻǿŀǊŘǎ ǘƘŜ ŎƻƭƭŜƎŜǎ ōȅ ǊŜƳƻǾƛƴƎ ǘƘŜƳ ŦǊƻƳ ǘƘŜ ǿƻƳŜƴΩǎ ŜŘǳŎŀǘƛƻƴ 
sector; 

 

¶ Towards the end of 2014/15 the Minister announced policy decisions to restrict 
ESF courses in the sector to Level 1 courses only (equivalent to grade D-G GCSE), 
whereas the sector had been running courses to levels 2 and 3, and running 
courses at level 1 only was untenable and contrary to the policy aim of improving 
employability;   

 

¶ The decision led to ŀ ŘŜŎƛƳŀǘƛƻƴ ƻŦ ǎƛƎƴƛŦƛŎŀƴǘ ǇŀǊǘǎ ƻŦ ǘƘŜ ǿƻƳŜƴΩǎ ŜŘǳŎŀǘƛƻƴ 
ǎŜŎǘƻǊ ǿƛǘƘ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ǎǳŎƘ ŀǎ CƻƻǘǇǊƛƴǘǎ ŀƴŘ {Ƙŀƴƪƛƭƭ ²ƻƳŜƴΩǎ ŎŜƴǘǊŜǎ ƘŀǾƛƴƎ 
to give up ESF funding. There were also significant impacts on learners, facing both 
barriers and loss of holistic support with the switch to FE colleges; 

 

¶ The decision was subject to a complaint to the European Ombudsman and 
received significant political attention. Some concessions were made in relation to 
learners with disabilities but none on gender grounds;  

 

¶  Despite clearly constituting a policy decision with significant adverse impacts on 
gender the ESF decision, was not Equality Screened at all. 

 

 



Equal to the Task? EMBARGOED 31 January 2018 
 

61 
 

Quality of Screening  

άhǾŜǊŀƭƭ ƛǘ ƛǎ 5ƛǎŀōƛƭƛǘȅ !ŎǘƛƻƴΩǎ ŜȄǇŜǊƛŜƴŎŜ ǘƘŀǘ {ŜŎǘƛƻƴ тр ƛǎ ƻŦǘŜƴ ƴƻǘ ŀǇǇƭƛŜŘΣ ƻǊ 
applied late as an afterthought rather than central to decision making, without sufficient 
data on which to make a decision or without sufficient consultation or consideration of 
ǘƘŜ Ŝǉǳŀƭƛǘȅ ƛƳǇŀŎǘǎ ŀǊƛǎƛƴƎΦέ 

άLƴ ǘŜǊƳǎ ƻŦ bLt{!Ωǎ ŜȄǇŜǊƛŜƴŎŜ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀtion of the Section 75 equality duty by 
Public Authorities it would be generally poorΦέ 

ά¢ƘŜ ǎŎǊŜŜƴƛƴƎ ŜȄŜǊŎƛǎŜ ƛǎ ƻŦǘŜƴ being conducted AFTER the fundamental decisions had 
already been taken and staff and their resources in situ ς a mere tick box approach to 
Ŝǉǳŀƭƛǘȅ ƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘΦέ  

The other recurring theme was the poor quality of many screening exercises when they 
were undertaken and the small number that were leading to any mitigating measures or 
triggering an EQIA.  Tokenistic screening undertaken late or after a policy decision had 
already really been taken, or merely to rubber stamp an existing position was a recurring 
theme. Coalition members argued that often screening was undertaken to deliberately 
avoid an EQIA. A trade union commented:  
 

...probably the worst examples are where it is very, very clear that the public authority 
does not want to screen the policy in, they do not want to proceed to an EQIA and whilst 
there may be very clear equalities impacts that you can see there is often a lack of data 
and you get a stock response the entire way through the document which can be 
ǎƻƳŜǘƘƛƴƎ ƭƛƪŜ ΨǘƘŜ ƛƳǇŀŎǘ ƻŦ ǘƘƛǎ ǇƻƭƛŎȅ ǿƛƭƭ ōŜ ōŜƴŜŦƛŎƛŀƭ ŦƻǊ ǊŜŀǎƻƴǎ ȄΣ ȅΣ ȊΩ ƻǊ ƛǘ ǿƛƭƭ ōŜ 
beneficial for the population of NI as a whole or something like that...  there is no real 
consideration of the nine Section 75 groups. There is no real consideration of the various 
needs, priorities etc. Sometimes there is consideration of data but the data is extremely 
general, its population levels etc. Sometimes an impact will be identified but wrongly 
categorised as being minor, again presumably with the purpose of not having to proceed 
to a full EQIA.  
  

Another trade union gave the example of Department of Communities proposals to close 
three rural Social Security Offices and Job Centres, where they cited that no full EQIA was 
ŎŀǊǊƛŜŘ ƻǳǘ ǳƴŘŜǊ ǘƘŜ ǊŀǘƛƻƴŀƭŜ ƻŦ άƴƻǘ ƘŀǾƛƴƎ ŀǾŀƛƭŀōƭŜ ŜǾƛŘŜƴŎŜέ ƻŦ ƛƳǇŀŎǘ ƻƴ {ŜŎǘƛƻƴ тр 
ƎǊƻǳǇǎΦ bLt{! ǿŀǎ ŎƻƴŎŜǊƴŜŘ ǘƘŀǘ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ άǊŀǘƘŜǊ ǘƘŀƴ ŎŀǊǊȅ ƻǳǘ ŀƴ 9vL! ǘƻ ƎŀǘƘŜǊ 
[such] evidence they concluded that any impact on some Section 75 groups would be 
ƳƛƴƻǊΦέ   
 
The issue of deviation from duties under the scheme on policies which have been subject to 
ŀ ǇǊƛƻǊ ǇƻƭƛǘƛŎŀƭ ΨŘŜŀƭΩ ǿŀǎ ǊŀƛǎŜŘΦ ¢Ƙƛǎ ǘƻƻƪ ǇƭŀŎŜ ƛƴ ŀ ŎƻƴǘŜȄǘ ǿƘŜǊŜ 5¦t aƛƴƛǎǘŜǊǎ ŘƛŘ not 
want the legislation to cover children. Decisions by the Executive Office require consensus 
between DUP and Sinn Féin Ministers, and Sinn Féin (along with other parties and the ECNI 
and NICCY) were agreeable to the legislation covering everybody. There was a period of 
negotiation which led to a position whereby the legislation would protect 16-18 year olds, 
but not under 16s.124 In February 2015 there was a Written Ministerial Statement from the 

                                                           
124 For ōŀŎƪƎǊƻǳƴŘ ǎŜŜ ǘƘŜ ŎƻƳƳŜƴǘǎ ƻŦ WǳƴƛƻǊ aƛƴƛǎǘŜǊǎ ŀƴŘ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ /ƻƳƳƛǎǎƛƻƴŜǊ ǘƻ ǘƘŜ !ǎǎŜƳōƭȅΥ 
Committee for the Office of the First Minister and deputy First Minister, meeting on Wednesday, 15 April 2015 
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First and deputy First Ministers that a decision had been reached the legislation would only 
apply to over 16s.125 This occurred two months before the public consultation process on 
ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴΦ ! ǊŜǎǇƻƴŘŜƴǘ ƘƛƎƘƭƛƎƘǘŜŘ ǘƘŀǘ ǘƘŜ 9vL! ƻƴ ǘƘŜ ƳŀǘǘŜǊ άŘŜǎǇƛǘŜ ƛǘ ƛŘŜƴǘƛŦȅƛƴƎ 
clear disadvantage to children and young people they proceeded to recommend throughout 
ǘƘŜ ŘƻŎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ǎƘƻǳƭŘ ƻƴƭȅ ŀǇǇƭȅ ǘƻ мс ŀƴŘ ǳǇΦέ ¢Ƙƛǎ ƳŀǘǘŜǊ ŘƛŘ ƭŜŀŘ ǘƻ 
complaints regarding Equality Schemes compliance that are dealt with in the next chapter; 
yet is included here as an example of the duties not being properly applied when a political 
decision has already been taken.  

 
One of the most significant recurring themes among respondents was this question of 
ΨōƭŀƴƪŜǘ ƛƳǇŀŎǘΩ ǿƘŜǊŜōȅ ǎŎǊŜŜƴƛƴƎ ǿƻǳƭŘ ōŜ ŎƻƴŘǳŎǘŜŘ ǇƻƻǊƭȅ ŀƴŘ ƭƛƳƛǘŜŘ ǘo stating that 
the policy would impact positively on everybody, without any proper analysis of Section 75 
groups. The Participation and Practice of Rights organisation stated that some screening 
ŜȄŜǊŎƛǎŜǎ ŀǊŜ ǊƻǳǘƛƴŜƭȅ ƭƛƳƛǘŜŘ ǘƻ ŀ ΨǾŜǊȅ ǎƛƳǇƭƛǎǘƛŎ ŀƴŀƭȅǎƛǎΩ ƻŦ ŜǎǎŜƴǘƛŀƭƭȅ ǎǘŀǘƛƴƎ Ψ¢Ƙƛǎ ǇƻƭƛŎȅ 
ōŜƴŜŦƛǘǎ ŜǾŜǊȅƻƴŜΩ ǘƘŜƴ ŎƻƴŎƭǳŘƛƴƎ ǘƘŜǊŜ ƛǎ ƴƻ ƴŜŜŘ ŦƻǊ ŀƴ 9vL!Φ ttw ŎƻƴŎƭǳŘŜǎ ǘƘƛǎ ǇǊƻŎŜǎǎ 
ƛǎ άŀ ƳƛǎƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ ŘǳǘȅΣ ōǳǘ ŀ ƭƻƴƎ ǎǘŀƴŘƛƴƎ ƻƴŜΦέ 5ƛǎŀōƛƭƛǘȅ ƻǊƎŀƴƛǎŀǘƛƻƴǎ Ǉƻƛƴǘ 
out that such an approach assumes there are no existing inequalities: 
 

Disability Action has been concerned when Public Authorities state that the policy 
would be applied to everyone therefore by treating everyone equally there is 
assumption there is no adverse impact. They miss the basic concept that not 
everyone is at the same starting point. If they do consider anything it is mitigation 
rather than promoting proactively equality of opportunity. In such cases, the best we 
can hope for Section 75 groups is not making anything worse than what it is already.    

 
! Ǝŀȅ ǊƛƎƘǘǎ ƻǊƎŀƴƛǎŀǘƛƻƴ ŀƭǎƻ ǊŜŦŜǊŜƴŎŜŘ ǎǳŎƘ ŀƴ ŀǇǇǊƻŀŎƘ ƻŦ άǘƘƛǎ ǇƻƭƛŎȅ ŀǇǇƭƛŜǎ ǘƻ 
ŜǾŜǊȅƻƴŜ ŀƴŘ ǎƻ ŜǾŜǊȅƻƴŜ ǿƛƭƭ ƘŀǾŜ ŀ ǇƻǎƛǘƛǾŜ ōŜƴŜŦƛǘ ŦǊƻƳ ƛǘέ ƛƎƴƻǊƛƴƎ ǘƘŜ ǎǇŜŎƛŦƛŎ ƴŜŜŘǎ ƻŦ 
{ŜŎǘƛƻƴ тр ƎǊƻǳǇǎΦ ²ƻƳŜƴΩǎ ǊƛƎƘǘǎ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ŀƭǎo raised concerns regarding increasing 
tendencies to ignore existing inequalities and instead present policiŜǎ ŀǎ ΨƎŜƴŘŜǊ ƴŜǳǘǊŀƭΩ 
ǘƘŀǘ ΨŀǇǇƭȅ ŀƴŘ ōŜ ŀŎŎŜǎǎƛōƭŜ ǘƻ ŀƭƭ ǇŜƻǇƭŜ ƻƴ ŀƴ Ŝǉǳŀƭ ōŀǎƛǎΩ ǿƛǘƘ ǘƘƛǎ ŀǇǇǊƻŀŎƘ ƛƴ ƛǘǎŜƭŦ 
constituting an adverse impact on women. This approach appeared to have worsened in 
some departments in recent times but it was not clear if this was a result of direct political 
ŘƛǊŜŎǘƛƻƴ ƻǊ ǇǊŜǎǎǳǊŜΣ ǿƛǘƘ ƻƴŜ ǊŜǎǇƻƴŘŜƴǘ ŀǎǎŜǎǎƛƴƎ ά¢ƘŜ ŎƛǾƛƭ ǎŜǊǾŀƴǘǎ ŦƛƴŘ ƛǘ ǘƻƻ ŘƛŦŦƛŎǳƭǘ 
and they do not want to deal with the DUP. I do not know if civil servants were instructed to 
write in a gender neutral way,έ ōǳǘ ŘŜǎŎǊƛōƛƴƎ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ŀǎ άǾŜǊȅ ǿƻǊǊȅƛƴƎέ ŀƴŘ 
compounding approaches of not dealing with equality and inequalities. 
 
! ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎ ƻǊƎŀƴƛǎŀǘƛƻƴ ǊŀƛǎŜŘ ΨƎŜƴŜǊŀƭ ƛƳǇŀŎǘΩ ŎƻƴŎŜǊƴǎ ŀōƻǳǘ ƳŜƴǘŀƭ ŎŀǇŀŎƛǘȅ 
legislation across a number of protected grounds:  

 
Statements were made in the EQIA (in 2010) about the Bill applying regardless of 
sexual orientation or gender and that it will apply equally to all. This is a clear 
misinterpretation of the purpose of the Section 75 duties, which relate to the 

                                                           
 http://aims.niassembly.gov.uk/officialreport/minutesofevidencereport.aspx?AgendaId=13160&eveID=7498 
125 FMdFM Written Ministerial Statement, 19 February 2015, available at:   
http://www.equalityni.org/ECNI/media/ECNI/Publications/Corporate/Commission%20Meetings/2015/cmeetin
g250215/EC_15_03_5.pdf 

http://aims.niassembly.gov.uk/officialreport/minutesofevidencereport.aspx?AgendaId=13160&eveID=7498
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identification of potential for adverse impact which arises as a result of policy 
proposals. It is not enough for a designated public body to say that their proposals 
will apply to all equally, as this does not address the impact that the policy may have 
depending on different needs or life circumstances.  

 
A number of groups also referenced the neglect of the screening question on positive action 
steps that could be taken to promote equality of opportunity. The ECNI contend that this 
referenced in their guidance and advice (in addition to being a screening question) however 
a respondent did argue this element of the duty could be better promoted. 
 
Equality Impact Assessments (EQIAs)  

The main observation regarding EQIAs was that they were rarely done even when a properly 
undertaken Screening Exercise should have triggered an EQIA. It was generally thought that 
on the occasions EQIAs were undertaken they were generally of much better quality than 
the average screening exercise, and at times quite thorough. There were exceptions 
however to this. One recurring example being the EQIA into the Welfare Reform Bill which 
avoided analysis of four of the nine Section 75 categories.  

Conversely there were examples of EQIAs being triggered when screening exercises should 
have concluded that there were no adverse impacts on equality of opportunity ς these 
mostly referred to policies promoting the Irish language. Such policies had essentially been 
misclassified as raising adverse impacts ς in part on good relations grounds - simply because 
they were politically contentious and there was hostility against the language.  

3.5 Challenging poor practice 

It would be fair to describe most of our participants as frustrated (and some as exhausted) 
by their constant efforts to challenge the poor application of Section 75, particularly 
screening exercises. This was often undertaken in responses to consultation exercises ς 
where groups would be critical about screening and ask for a full EQIA to be undertaken. 
The potential to do this was limited in consultation exercises which were restricted to 
yes/no type questions.   

There was general agreement that raising deficiencies in the application of the Equality 
Screening directly with the public authority, whilst necessary, was not making a significant 
impact in improving practices. Some groups felt they were largely ignored. This had led 
some groups to go down the route of formal complaints to the public authority or the ECNI 
ς the experiences in doing so are elaborated upon in the next chapter. However, most 
groups had not gone down the route of issuing formal complaints. The reasons for this were 
varied, and at times different from different groups and respondents. They included the 
following: 

¶ The legal-technical complexity of issuing complaints that must be grounded in a 
ΨŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅΩ ǿƛǘƘ ŜƭŜƳŜƴǘǎ ƻŦ ŀƴ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜΤ  

¶ ¢ƘŜ ǊŜŀƭ ŀƴŘ ǇŜǊŎŜƛǾŜŘ ŘƛŦŦƛŎǳƭǘȅ ƻŦ ƴƻǘ ōŜƛƴƎ ŎƻƴǎƛŘŜǊŜŘ ŀ ΨŘƛǊŜŎǘƭȅ ŀŦŦŜŎǘŜŘΩ ǇŜǊǎƻƴΤ  

¶ /ƻƴŎŜǊƴǎ ǘƘŀǘ ǘƘƛǎ ǿƻǳƭŘ ŘŀƳŀƎŜ ŀƴ ƻǊƎŀƴƛǎŀǘƛƻƴΩǎ ǊŜƭŀǘƛƻƴǎƘƛǇ ǿƛǘƘ ǘƘŜ ǇǳōƭƛŎ 
authority ς particularly when the public authority in question was their funder;  
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¶ The complaint not relating to an identifiable policy decision but rather other 
breaches of scheme, such as failures to adequately train staff in Section 75;  

¶ Concerns, borne from the experience of others, that complaints would take too long 
to provide an effective remedy; 

¶ Views that lobbying and campaigning around the issues would ultimately be more 
effective than the use of the formal mechanisms;  

¶ There were few examples of the Section 75 duties achieving anything for issues such 
as gender equality and therefore a reluctance to rely on such challenges;  

¶ View that there was an enforcement body in the Equality Commission and it should 
be proactively challenging public authorities and not leaving it to the sector and 
directly affected persons;  

¶ Diminished capacity in the sector to engage in formal processes; 

In relation to this latter ground one organisation attributed this too:  

Overall the state of the sector...diminishing funding...the groups turn in on themselves 
to survive and it is important for the voice to advocate at a higher level. Individual 
groups do not have resources and time to go down that route. 

A further factor inhibiting use of the formal mechanisms were groups not feeling supported 
or well advised by the Equality Commission, or that the Commission itself would not 
subsequently use its powers effectively.  

3.6 Role of the Equality Commission   

Evidence we heard was critical of the ECNI as regards their role of ensuring compliance and 
the effective enforcement of Section 75. It is notable that a number of member groups were 
simultaneously complimentary of the ECNI as regards the manner in which it exercised 
other functions. For example, bDhǎ ǇƻƛƴǘŜŘ ǘƻ ǘƘŜ ǉǳŀƭƛǘȅ ƻŦ ǎƻƳŜ ƻŦ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ 
policy papers and guidance documents. Also raised was the ability of the Commission to 
achieve high profile broadcast and newspaper media coverage in anti-discrimination cases it 
had represented victims in against the private sector, which itself will act as a deterrent for 
malpractice in such issues. It was argued that whilst the Commission clearly had this ability 
to air such issues prominently in the public domain they chose to keep much more of a low 
profile in relation to Section 75. There was a general view that this may be to avoid conflict 
with government and public authorities; and that groups instead expected the Commission 
ǘƻ ōŜ Ψƻƴ ǘƘŜƛǊ ǎƛŘŜ.Ω An LGBT group called for a more challenge function relationship with 
government:  

I want to see them be the champion of LGBT people in Northern Ireland and an 
adversarial relationship between them and Government, they should challenge 
government every time it steps outside the boundaries of Section 75 and they should 
be forthright about that. There should not be soft conversations between them that 
ǿŜ ŘƻƴΩǘ ǎŜŜ ŜǾƛŘŜnce of. I personally would like much more independence from the 
Commission on an issue that is often deliberately lacking and it is unfortunate. 
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The ECNI in response to these views has stated that it is not the case that they choose to 
keep a much lower media profile in relation to Section 75, but rather that the reality is it is 
more difficult to interest the media in Section 75 work. The ECNI also contended that the 
perception that it did not challenge government should be considered in the context that its 
most recent investigation reports were against its own sponsor department and the 
Department for Social Development/Communities.126  

Other concerns from respondents ranged from a general lack of effective enforcement by 
the ECNI of the duties to criticism of the advice giving function in relation to breaches of 
ǎŎƘŜƳŜΣ ǿƛǘƘ ƻƴŜ ǊŜǎǇƻƴŘŜƴǘ ŀǊƎǳƛƴƎ ǘƘŀǘ ƛǘ ǿŀǎ άƛƳǇƻǎǎƛōƭŜέ ǘƻ ƎŜǘ άŀ ǎǘǊŀƛƎƘǘ ŀƴǎǿŜǊέ 
from the ECNI regarding the likelihood particular action had breached a scheme. ²ƻƳŜƴΩǎ 
organisations pointed to the limited capacity in the sector, and the expectation that the 
enforcement body would do more. Member groups also felt mystified that the Commission 
would also share many of the concerns of the sector about systemic poor practice in 
screening exerciseǎΤ ȅŜǘ ŘƛŘ ƴƻǘ ŀǇǇŜŀǊ ǘƻ ǊŜƎŀǊŘ ƛǘ ŀǎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ǊƻƭŜ ǘƻ ŀŘŘǊŜǎǎ ǘƘƛǎΦ  

In discussion on this research it became clear the ECNI was concerned about the adversarial 
nature of investigations and wished to consider its whole gambit of powers (e.g. advice and 
ǘƘŜ ŀŘƻǇǘƛƻƴ ƻŦ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜǎύ ŀǎ ΨŜƴŦƻǊŎŜƳŜƴǘΩΦ127 This has left and furthered the 
impression of reluctance on the part of the ECNI to enforce Section 75 through its powers of 
investigation.  
 

{ƻƳŜ ƎǊƻǳǇǎ ƘŀŘ ΨƎƛǾŜƴ ǳǇΩ ƻƴ ǎŜŜƪƛƴƎ ŀŘǾƛŎŜ ŦǊƻƳ ǘƘŜ ECNI in relation to Section 75 
compliance, arguing that it both took too long to get a response and responses were not 
always helpful. One example of both positive and negative experience related to Age GFS 
legislation. On the one hand groups regarded ECNI policy and research into the matter 
positively but not its handling of a Section 75 complaint, a matter further detailed in the 
next section.   

Several organisations raised concerns that the ECNI was giving too much prominence to the 
good relations elements of Section 75 rather than the equality element of the duty. Firstly, 
there were concerns from gay rights groups that the whole emphasis on good relations was 
itself negatively impacting on Section 75 groups, particularly in the sphere of denying groups 
funding, but that the ECNI ǿŀǎ ƘŜŀǾƛƭȅ ƛƴǾŜǎǘŜŘ ƛƴ ǎǳŎƘ ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ŀǇǇǊƻŀŎƘŜǎ ǊŀǘƘŜǊ 
than challenging such practices as an adverse impact on equality for organisations working 
with Section 75 groups. A respondent stated:   

Good Relations impacts us negatively around allocation of resources... through direct 
funding like the Social Investments Fund which is a neat way of excluding us from 
allocation of government resources.  

                                                           
126 ECNI comments on a draft of this research, copy on file.  
127 At the discussion seminar on this report the ECNI Chief Commissioner stated (in relation to the draft and its 
conclusion on the need for greater enforcement) that ά¢ƘŜǊŜ ŀǇǇŜŀǊǎ ǘƻ ōŜ ŀƴ ǳƴŘǳŜ ŦƻŎǳǎ ƻƴ ǘƘŜ 
/ƻƳƳƛǎǎƛƻƴΩǎ ǳǎŜ ƻŦ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎΦέ ŀŘǾƻŎŀǘƛƴƎ ǘƘŀǘ ά¢Ƙƛǎ ƛǎ ƻƴƭȅ one aspect of the enforcement provisions set 
out [in] Schedule 9Φ IŜ ƭŀǘŜǊ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜ 9/bL ƘŀŘ άŘŜǇƭƻȅŜŘ ƻǳǊ ǊŜǎƻǳǊŎŜǎ ŀƭƻƴƎ ǘƘŜ ŎƻƴǘƛƴǳǳƳ ƻŦ ǘƘŜ 
άŜƴŦƻǊŎŜƳŜƴǘέ ŦǳƴŎǘƛƻƴǎ ǘƘŀǘ ǿŜ ƘŀǾŜ ŀǾŀƛƭŀōƭŜΣ ŦǊƻƳ ǇǊƻǾƛŘƛƴƎ ŀŘǾƛǎƻǊȅ ƳŀǘŜǊƛŀƭǎ ŀƴŘ ŘƛǊŜŎǘ ŀŘǾƛŎŜ ǘƻ ǇǳōƭƛŎ 
authorities and others ς as you know ς to approving equality schemes and also to our responsibilities in 
ǊŜƭŀǘƛƻƴ ǘƻ ŎƻƳǇƭŀƛƴǘǎ ŀƴŘ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎΦέ Speaking Note of Dr Michael Wardlow, 12 December 2017, page iv 
and v, copy on file. 
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The difficulty of enforcing the Section 75(1) equality duty in the context of issues around 
ƘƻǳǎƛƴƎ ƛƴŜǉǳŀƭƛǘȅ ǿŀǎ ŦŜƭǘ ǘƻ ōŜ ƳƻǊŜ ŘƛŦŦƛŎǳƭǘ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ 9/bL ΨƎƻƻŘ ǊŜƭŀǘƛƻƴǎΩ ŦƻŎǳǎ 
ƻƴ ǎŜƎǊŜƎŀǘƛƻƴ ǊŀǘƘŜǊ ǘƘŀƴ ƘƻǳǎƛƴƎ ƛƴŜǉǳŀƭƛǘȅΦ ¢ƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ŦƻǊƳer statement on Key 
Inequalities was felt to be particularly problematic. It was recognised that the ECNI had 
subsequently revised this statement and conducted research that had acknowledged 
housing inequality. However it was felt that this had only occurred in response to criticism 
from the sector making the original document untenable; and also the new recognition that 
there was housing inequality was still essentially attributed to having been caused by 
segregation. An NGO working on housing rights issues raised how untenable it would be for 
ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ŎƻǳƴǘŜǊǇŀǊǘ ōƻŘȅ ƛƴ DǊŜŀǘ .Ǌƛǘŀƛƴ ǘƻ ŀǘǘǊƛōǳǘŜ ƘƻǳǎƛƴƎ ƛƴŜǉǳŀƭƛǘȅ ŦƻǊ 
ŜǘƘƴƛŎ ƳƛƴƻǊƛǘȅ ŎƻƳƳǳƴƛǘƛŜǎ ǘƻ ΨǎŜƭŦ-ǎŜƎǊŜƎŀǘƛƻƴΩΦ   
 
A disability organisation was concerned about the lack of a strategic approach from the 
Commission to take action in relation to issues that had been repeatedly raised with it such 
as the question of monitoring data. It was pointed out that monitoring was committed to 
within paragraph 4.30 of the ECNI Equality Scheme template which the majority of public 
authorities use and that the ECNI had produced monitoring guidance; however, it was felt 
that there was consistently poor practice on the matter. It was felt the Commission should 
be proactively tackling the issue:  
  

The Equality Commission need to scope where we are with equality monitoring. We 
have highlighted the lack of evidence presented and lack of monitoring continuously 
at our meetings with them. We now need to request formally from the ECNI exactly 
what their plans are in this area. 

Disability groups also felt that the last guidance from the Commission had been regressive 
and a great emphasis was needed on compliance.  
 
 
The next chapter covers experiences of the formal enforcement mechanisms for the Section 
75 duties.  
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Chapter 4: Reviews, Complaints and the use of enforcement powers 

Introduction 

This chapter covers the formal use of mechanisms provided for within Equality Schemes and 
the legislation to enforce Section 75.  

The chapter will first look at the mechanism of Ψ{ŎǊŜŜƴƛƴƎ 5ŜŎƛǎƛƻƴ wŜǾƛŜǿǎΩ ǇǊƻǾƛŘŜŘ ŦƻǊ ƛƴ 
public authority Equality Schemes, and subsequently complaints made directly to public 
authorities. These sections are informed by the evidence of Equality Coalition members 
provided to the research.  

The followƛƴƎ ǎŜŎǘƛƻƴ ǿƛƭƭ ŘŜŀƭ ǿƛǘƘ ΨtŀǊŀƎǊŀǇƘ млΩ ŎƻƳǇƭŀƛƴǘǎ ǘƻ ǘƘŜ 9/bLΦ ¢Ƙƛǎ ŎƻǾŜǊǎ ŀƴ 
analysis of the limited number of complaints-based investigations taken forward by the 
Commission and also examination of complaints in recent years which decisions have been 
made not to investigate. 

¢ƘŜ ƛƴǎǘƛƎŀǘƛƻƴ ƻŦ Ψhǿƴ-LƴƛǘƛŀǘƛǾŜΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ōȅ ǘƘŜ 9/bL ǿƛƭƭ ǘƘŜƴ ōŜ ŎƻǾŜǊŜŘ ƛƴ ǘƘŜ 
following section. 

This will be followed by an analysis of the precedents and outcomes of Commission 
investigations, only one of which to date (relating to a republican memorial on publicly-
owned land) has ever been referred to the Secretary of State for formal directions.  

 

  

Left: an example of a screening 

template where despite the 

clear commitment in equality 

schemes to assess impacts on 

each of the Section 75 

categories the public authority 

has actually merged all nine 

boxes into one and contended 

that the policy will be good for 

everyone.   
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4.1 Screening Decision Reviews  

!ƭƭ 9ǉǳŀƭƛǘȅ {ŎƘŜƳŜǎ ǿƘƛŎƘ Ŧƻƭƭƻǿ ǘƘŜ 9/bLǎΩ aƻŘŜƭ {ŎƘŜƳŜ όǿƘƛŎƘ ŀƭƳƻǎǘ ŀƭƭ Řƻύ Ŏƻƴǘŀƛƴ 
the following provision:   

4.14 If a consultee, including the Equality Commission, raises a concern about a 
screening decision based on supporting evidence, we will review the screening 
decision.128  

This provision is not explicitly provided for in the legislation but is recommended by the 
ECNI as part of its methodology, and does assist in meeting the legislative requirements to 
assess impacts on equality of opportunity.  

The process is very straightforward to use and unlike a formal complaint is not limited to 
persons who can claim direct effect. Any consultee can raise a concern about a screening 
decision, provide some evidence to support this and the public authority is duty bound to 
review the decision. If a public authority unreasonably declined to do so the consultee in 
question could raise a failure to comply with equality scheme complaint with, by definition, 
the consultee being the directly affected person. A common contention is likely to be that 
ǘƘŜ {ŎǊŜŜƴƛƴƎ 5ŜŎƛǎƛƻƴ ǘƻ ΨǎŎǊŜŜƴ ƻǳǘΩ ŀ ǇƻƭƛŎȅ ŀƴŘ ƴƻǘ ŎƻƴŘǳŎǘ ŀƴ 9vL! ƛǎ ŦƭŀǿŜŘ ŀƴŘ ǎƘƻǳƭŘ 
be reconsidered on the basis of evidence.   

A number of examples of the impacts of triggering screening reviews are provided below, 
and testify to the mechanism being an effective one in seeking compliance with Section 75.  

¢ƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ǘŜƳǇƭŀǘŜ ŀƴƴǳŀƭ ǇǊƻƎǊŜǎǎ ǊŜǇƻǊǘǎ ƻƴ {ŜŎǘƛƻƴ тр ǎǳōƳƛǘǘŜŘ ōȅ tǳōƭƛŎ 
Authorities do contain a question on Screening Decision Reviews but there is no centralised 
repository of information within the Commission in relation to reviews and hence no 
statistics are available. Sampling a number of Annual Progress reports it was notable that a 
depaǊǘƳŜƴǘ ŘƛŘ ŀƴǎǿŜǊ ΨȅŜǎΩ ǘƻ ǘƘŜ ǉǳŜǎǘƛƻƴ ƻƴ ǊŜǾƛŜǿǎ ōǳǘ ǇǊƻǾƛŘŜŘ ƛƴŦƻǊƳŀǘƛƻƴ ǊŜƭŀǘŜŘ 
more to changes to the screening process in light of consultation responses rather than the 
formal screening review process.129 

However, from the available information it does appear that the screening decision review 
is rarely used by consultees. Only CAJ, CLC, UNISON and the Equality Coalition itself had 
used the mechanism among the Coalition members who informed this research. Perhaps 
surprisingly given that the provision is recommended by the ECNI and makes explicit 
reference to them, it does not appear that the ECNI has used the formal review mechanism.  

The following pages contain a number of examples of the process and outcomes of 
Screening Decision reviews. 

  

                                                           
128 Equality Commission, Model Equality Scheme (November 2010) (note the paragraph number may be 
different in public authorities schemes.  
129 See for example the Department of Health annual progress report 2015-16, p41: https://www.health-
ni.gov.uk/sites/default/files/publications/health/public-authority-2015-16-progress-report.pdf  

https://www.health-ni.gov.uk/sites/default/files/publications/health/public-authority-2015-16-progress-report.pdf
https://www.health-ni.gov.uk/sites/default/files/publications/health/public-authority-2015-16-progress-report.pdf
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 Policy  Public Authority 
 

Consultee triggering review 

EnergyWise/NISEP Scheme Department of Economy CAJ, 9 June 2016 

 
Policy Detail 

 

The Department consulted on changes to a major grants scheme that is 
particularly relevant to alleviating Fuel Poverty providing grants for 
heating and insulation schemes for homes funded by a levy on electricity 
bills. The Department consulted on replacing the existing scheme (NI 
Sustainable Energy Programme ςNISEP) with a revised scheme known as 
Ψ9ƴŜǊƎȅǿƛǎŜΩΦ ¢ǿƻ ǎƛƎƴƛŦƛŎŀƴǘ ǇǊƻǇƻǎŜŘ ŎƘŀƴƎŜǎ ǿŜǊŜΥ   

 

¶ Changing the way revenue for the scheme is gathered by 
exempting business customers and transferring all charges onto 
domestic customers; 

¶ Ending a commitment to ring fence 80% of all spending to priority 
households (low-income households in the most objective need) 

9ǉǳŀƭƛǘȅ ǎŎǊŜŜƴƛƴƎ ƘŀŘ ōŜŜƴ ŎƻƴŘǳŎǘŜŘ ōǳǘ ƘŀŘ ΨǎŎǊŜŜƴŜŘ ƻǳǘΩ ǘƘŜ ǇƻƭƛŎȅΦ 

Review 
Grounds 

Further to discussions with Fuel Poverty groups CAJ lodged a review 
request, raising (in summary) the following concerns:  

¶ ¢ƘŜ ŎŀǘŜƎƻǊƛǎŀǘƛƻƴ ƻŦ 9ƴŜǊƎȅ²ƛǎŜ ŀǎ ŀ ΨƴŜǿΩ ǇƻƭƛŎȅΣ ƭƛƳƛǘƛƴƎ 
comparative consideration of equalities impacts compared to the 
NISEP scheme;  

¶ Misinterpretation of screening questions on five of the nine 
{ŜŎǘƛƻƴ тр ŎŀǘŜƎƻǊƛŜǎ ǘƘǊƻǳƎƘ ƻƴƭȅ ŎƻƴǎƛŘŜǊƛƴƎ ΨŘƛǊŜŎǘ ŘƛŦŦŜǊŜƴǘƛŀƭ 
ƛƳǇŀŎǘǎΩ ƻƴ ǎǳŎƘ ƎǊƻǳƴŘǎ όŀƴŘ ƴƻǘ ŀŘǾŜǊǎŜ ƛƳǇŀŎǘǎ ǊŜǎǳƭǘŀƴǘ ŦǊƻƳ 
indirect discrimination); 

¶ Screening impacts only appearing to consider the revenue stream 
changes and not the ending of ring-fencing spending to priority 
households, and thus not considering available data and research;  

¶ Consequently not considering official statistics which would have 
identified likely adverse impacts on Section 75 groups more likely 
to face fuel poverty (e.g. women, Catholics/nationalists); 

¶ όwƛƎƘǘƭȅύ ŦƛƴŘƛƴƎ ΨƳŀƧƻǊΩ ŀŘǾŜǊǎŜ ƛƳǇŀŎǘǎ ƛƴ ƻǘƘŜǊ {ŜŎǘƛƻƴ тр 
categories (age: older persons, racial group, disability and 
dependents) but not instigating an EQIA in accordance with the 
commitments in the Scheme; 

 

Outcome 

Senior Officials from the Department met with CAJ and reviewed the 
screening decision. In August 2017 an announcement was made that the 
policy change would be put on hold and the NISEP scheme, which was to 
end in March 2017, would now be in place for 2017-18.130 The NISEP 
budget is around £8 million a year. The fund was subsequently extended 
into 2019.  

 

                                                           
130 https://www.uregni.gov.uk/news-centre/update-northern-ireland-sustainable-energy-programme  

https://www.uregni.gov.uk/news-centre/update-northern-ireland-sustainable-energy-programme
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Policy  Public Authority 
 

Consultee triggering review 

Staff Childcare Scheme  NI Assembly Commission CAJ, July 2015   

Policy Detail 

 
The Assembly Commission (which runs the Northern Ireland Assembly) 
took a decision to discontinue its staff child care provision (a salary plus 
scheme) and introduce a less favourable scheme (voucher based scheme) 
in order to save £280k a year in light of budget cuts of 8.2% of 
ΨŎƻƴǘǊƻƭƭŀōƭŜ Ŏƻǎǘǎ.Ω 9ǉǳŀƭƛǘȅ {ŎǊŜŜƴƛƴƎ ǿŀǎ ŎƻƴŘǳŎǘŜŘ ōǳǘ ƻƴƭȅ ƛŘŜƴǘƛŦƛŜŘ 
ΨƳƛƴƻǊΩ ƛƳǇŀŎǘǎ ŀƴŘ ƘŜƴŎŜ ŘƛŘ ƴƻǘ ƭŜŀŘ ǘƻ ŀ Ŧǳƭƭ 9vL! ŀƴŘ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ 
alternative policies.  
 

Review 
Grounds 

Further to engagement with affected persons and the Trade Union NIPSA, 
CAJ lodged a review request raising the following matters: 

¶ The Screening exercise provided figures that the average loss to 
the 120 directly affected employees would be £2,333 per annum, 
ǿƘƛŎƘ ǎƘƻǳƭŘ ŎƭŜŀǊƭȅ ōŜ ŎƻƴǎƛŘŜǊŜŘ ŀ ΨƳŀƧƻǊΩ ƛƳǇŀŎǘ ƻƴ ǇŜǊǎƻƴǎ 
with dependents and should have led to an EQIA;  

¶ Only an EQIA would be able to fully consider the equalities impacts 
on affected employees in categories such as gender;  

¶ No equality monitoring was planned further to the screening 
decision;  

 

Outcome 

 
The Assembly Commission treated the review request as a complaint 
against the Equality Scheme and issued a response in August 2015. This 
committed to: 

¶ Review of the screening exercise to generate and include detailed 
data where gaps exist in Section 75 categories; 

¶ Consultation on the policy followed by analysis of the data and 
consequent reconsideration of mitigating measures and whether 
to undertake an EQIA; 

 
Subsequently the following mitigation measures were introduced for: 

¶ Staff who incur additional childcare costs as a direct result of the 
need to attend their place of employment late into the evening to 
facilitate Assembly business;  

¶ Staff whose children have a disability that is unlikely to be 
accommodated within usual childcare arrangements;  

 
The Assembly Commission however still maintained the impact was 
ΨƳƛƴƻǊΩ ŀƴŘ ŘƛŘ ƴƻǘ ŎƻƳǇƭŜǘŜ ŀƴ 9vL!Φ ¢Ƙƛǎ ŘŜŎƛǎƛƻƴ ǿŀǎ ƧǳǎǘƛŦƛŜŘ ŎƛǘƛƴƎ 
that the response from the ECNI to the screening did not indicate the need 
for an EQIA.  
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Policy  Public Authority 
 

Consultee triggering review 

Bedroom Tax Department for Communities Equality Coalition, 2016 

Policy Detail 

¢ƘŜ .ŜŘǊƻƻƳ ¢ŀȄ όƻŦŦƛŎƛŀƭƭȅ ǘƘŜ ά{ƻŎƛŀƭ {ŜŎǘƻǊ {ƛȊŜ /ǊƛǘŜǊƛŀ ŀƴŘ aƛǘƛƎŀǘƛƻƴέύ 
relates to the delayed Northern Ireland implementation of a key tenet of UK 
welfare reform act policy; whereby the housing benefits will be cut from 
individuals and families, if they have a spare room. This will exacerbate poverty 
and have adverse impacts on a number of groups within Section 75 categories ς 
for example single parents (mostly women) and persons from the Protestant and 
LGBT communities where family sizes tend to be smaller. 
 
The policy decision in question was to introduce the Bedroom Tax from January 
2017, but under the terms of the Fresh Start Agreement to provide a 
supplementary mitigation scheme which would not practically apply the 
bedroom tax to claimants between January 2017 and 31 March 2020.   
 
A screening exercise was conducted in July 2016 and sent to consultees in 
October 2016. This document itself provides general evidence of a particular 
severe impact of Bedroom Tax in Northern Ireland due to the nature of housing 
stock where there are few 1-2 bedroom properties available, meaning it is less 
likely persons will be able to be re-allocated housing to avoid Bedroom Tax. The 
document then rightly points to the high levels of poverty in NI and rightly 
ŎƻƴŎƭǳŘŜǎ άǘƘŜ ƛƴǘǊƻŘǳŎǘƛƻƴ ƻŦ {{{/ ώōŜŘǊƻƻƳ ǘŀȄϐ ŎƻǳƭŘ ƘŀǾŜ ŀ ŘǊŀƳŀǘƛŎ ƛmpact, 
driving a high proportion of working age HB [Housing Benefit] claimants into 
ǇƻǾŜǊǘȅΦέ ¢ƘŜ ŘƻŎǳƳŜƴǘ ŀƭǎƻ ƘƛƎƘƭƛƎƘǘǎ ŀŘǾŜǊǎŜ ƛƳǇŀŎǘǎ ƻƴ ǎƻƳŜ Section 75 
groups including Gender (women) and Age (older persons). The screening 
decision however was for no EQIA.  
 

Review 
Grounds 

There were three grounds for screening decision review sought by the Coalition:  
 

¶ The screening decision unduly restricted the scope of measuring equality 
impacts of the policy decision to the mitigation period 2017-2020 

¶ The screening decision does not duly consider four of the nine Section 75 
categories (Religious belief, Political Opinion, Racial Group and sexual 
orientation) 

¶ The screening decision, in concluding that the Bedroom Tax would be 
positive for good relations, misinterprets this limb of the duty  

  

Outcome 

The Department did review the screening decision and produced a revised 
template. This again only considered the mitigation period but did concede that 
ƛǘ ǿƻǳƭŘ ōŜ ΨŀŘǾƛǎŀōƭŜΩ ǘƻ ǊŜ-screen the Bedroom Tax policy before 2018-19 prior 
to the lapse of the mitigation. 
 
The revised screening also now considered evidence on the other four grounds. 
This set an important precedent as the Department had not done so throughout 
welfare reform. However, only the sample evidence provided by the Equality 
Coalition was considered and was dismissed on the ground that there is no 
ΨŘƛǊŜŎǘ ŎƻǊǊŜƭŀǘƛƻƴΩ ōŜǘǿŜŜƴ ǘƘŜ Řŀǘŀ ŀƴŘ ǘƘŜ ōŜŘǊƻƻƳ ǘŀȄ ƛƳǇŀŎǘΦ ¢Ƙƛǎ ƛƴ ƛǘǎŜƭŦ ƛǎ 
ŀ ōǊŜŀŎƘ ƻŦ ŘǳǘƛŜǎ ƛƴ ǘƘŜ ǎŎƘŜƳŜ ŀǎ ΨŀŘǾŜǊǎŜ ƛƳǇŀŎǘǎΩ ŀǊŜ ƴƻǘ ƭƛƳƛǘŜŘ ǘƻ ŘƛǊŜŎǘ 
correlations. The review did not address the application of the good relations 
duty to the tax.   
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Policy  Public Authority 
 

Consultee triggering review 

Programme for Government  The Executive Office (TEO) Equality Coalition, 2016 

Policy Detail 

 
The TEO launched a consultation exercise on the draft Programme for Government 
Framework 2016-2021 (PfGF) from the 27 May to the 22 July 2016. The PfGF differed 
from previous Programmes for Government in adopting an outcomes-based approach, it 
also proposed what that outcomes-based approach should be and committed to a 
number of other matters including the implementation of the Fresh Start Agreement.  
 
The PfGF consultation document contained a one-page summary on Equality Screening, 
but not the screening template on the decision. The summary stated that the decision 
ƘŀŘ ōŜŜƴ ǘƻ ΨǎŎǊŜŜƴ ƻǳǘΩ ǘƘŜ ǇƻƭƛŎȅ ŀƴŘ ƴƻǘ ŎƻƴŘǳŎǘ ŀƴ 9vL!Σ ǘƘŜ ǇƻƭƛŎȅ ǎŎƻǇŜ ƘƻǿŜǾŜǊ 
was limited to stating that the screening exercise had considered whether the adoption 
ƻŦ ŀƴ ΨƻǳǘŎƻƳŜǎ ōŀǎŜŘ ŀǇǇǊƻŀŎƘΩ per se had adversely impacted on equality of 
opportunity;  

 

Review 
Grounds 

A screening review request was issued on the 10 June 2016 (during the consultation) ς 
focusing on the following concerns:  

 
1: The duty under the equality scheme is to screen the proposed policy, not a part of it, yet 
the Screening Decision only considered whether there were going to be any adverse 
ƛƳǇŀŎǘǎ ǘƘǊƻǳƎƘ ΨŀŘƻǇǘƛƴƎ ŀƴ ƻǳǘŎƻƳŜǎ ōŀǎŜŘ ŀǇǇǊƻŀŎƘΩ ƛƴ ǇǊƛƴŎƛǇƭŜ ǊŀǘƘŜǊ ǘƘŀƴ 
considering the impacts of what the Outcomes Based Approach was;  
 
2: The PfGF committed to the implementation of the Fresh Start Agreement ς which 
includes significant policy decisions with likely major adverse equality impacts ς including 
the proposed corporation tax cuts; but this was not considered at all in the screening;  
 
3: The PfGF proposed a range of specific outcomes based indicators, which positively 
include a number of equalities indicators (e.g. on health and educational inequality) but 
do not include direct inequalities indicators on other areas (e.g. housing or employment 
inequalities) and do not commit to desegregated monitoring of these indicators on s75 
grounds despite commitments in the Equality Scheme.  
  
4: Seeking further information as to whether s75 consultation had been adequate. 

  

Outcome 

The TEO reviewed the screening decision and responded on the 5th August 2016 
outlining: 

¶ The Screening Decision had now assessed the content of the proposed outcome 
framework, but did not consider it would lead to adverse impacts; 

¶ The Fresh Start Agreement was a pre-existing commitment, and there would be no 
equality impact from re-affirming a pre-existing commitment;  

¶ The TEO now would commit to provide disaggregated data on Section 75 identities 
ŀŎǊƻǎǎ ǘƘŜ tŦD ƛƴŘƛŎŀǘƻǊ ǎŜǘ ΨǿƘŜǊŜ ǇƻǎǎƛōƭŜΩΦ 

¶ The TEO considered the consultation with Section 75 groups to have been adequate;  
 
The Coalition welcomed the commitment to disaggregate data; but sought clarification in 
relation to the revised screening exercise ς as no screening template had been provided; 
in light of the above response also sought were details of when a Fresh Start had been 
previously screened, and a copy of its screening template.    
 
Despite reminders no response was received to either of these requests for over two 
months. The Coalition therefore concluded that no screening template (as required under 
the Equality Scheme) had been produced for either decision and proceeded to issue a 
formal failure to comply complaint (detailed further in next section). 
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Policy  Public Authority 
 

Consultee triggering review 

Community Halls Pilot fund Department of Communities  CAJ , 2017 

Policy Detail 

 
The Department for Communities (DfC) having not funded a predecessor Community 
Facilities Improvement Scheme quickly devised in the new May 2016 mandate a 
Ψ/ƻƳƳǳƴƛǘȅ Iŀƭƭǎ aƛƴƻǊ ²ƻǊƪǎΩ tƛƭƻǘ tǊƻƎǊŀƳƳŜΣ ǿƘƛŎƘ ǿŀǎ ƭŀǳƴŎƘŜŘ ƛƴ {ŀƭǘŜǊǎǘƻǿƴ 
Orange Hall in October 2016 with a budget of £500k; a budget which had increased to 
£1.9m by the time successful applicants were announced in Sixmilewater Orange Hall in 
January 2017. The programme focused on capital grants of around £25k per organisation. 
There had been no consultation on the scheme and it was revealed by a FoI request that 
no records were kept of how its criteria were devised. When the funding was announced 
there were political allegations that the fund was discriminatory.  

 
In light of this CAJ then requested on the 16 January 2017 a copy of the Equality 
Screening document to assess such claims. This was not forthcoming within the 
ǘƛƳŜǎŎŀƭŜǎ ŀƴŘ /!W ƛǎǎǳŜŘ ŀ ΨŦŀƛƭǳǊŜ ǘƻ ŎƻƳǇƭȅΩ ŎƻƳǇƭŀƛƴǘ ŦƻǊ ƴƻǘ ǇǊƻǾƛŘƛƴƎ ǘƘŜ screening 
document. It then transpired however that no screening had been undertaken, but was 
commenced on the 17 January and completed on the 2 February 2017.  

 

Review 
Grounds 

The belated screening exercise was however tokenistic and CAJ were concerned that it 
had been conducted with the purpose or effect of disguising potential adverse impacts 
on a number of Section 75 categories, to avoid an EQIA. The initial screening exercise 
went as far as merging the equality impact boxes in the template for each category into 
one and substituted due analysis with a statement arguing that the policy would be 
positive for everyone. The clear differentials across Section 75 categories (on which it 
subsequently transpired DfC had data) were ignored, nor was there any analysis as to 
whether these differentials in recipients (on gender, religious belief, political opinion) 
constituted adverse impacts or were justified by meeting existing inequalities or 
addressing specific needs. In total nine related flaws in the screening decision were 
identified in the review request.  

 

Outcome 

Amidst significant media coverage in the context that funding decisions in DfC had 
contributed significantly to the collapse of the Stormont administration, the DfC 
conducted a review and produced a revised screening template in March 2017.  
Documentation on the scheme was also released under Freedom of Information 
legislation.  
 
The revised Screening Exercise did identify significant differentials on some Section 75 
categories. The screening decision was that these differentials constituted positive and 
not adverse impacts as they meet unmet need in the identified groups ς ultimately 
mostly Protestant male-led organisations. However, the evidence put forward to support 
this contention was limited to an assertion that the policy addressed unmet need as such 
faith-based organisations did not seek lottery funds. However, figures released by the 
lottery to the media flatly contradicted this assertion. Consequently in the absence of any 
other evidence of addressing an existing inequality the Screening Decision should have 
led to findings of adverse impact and an EQIA. 
 
CAJ identified 19 substantive and procedural breaches of the DfC Equality Scheme in 
relation to the Community Halls scheme and sought a formal investigation by the ECNI. 
The ECNI announced in June 2017 that it would conduct an investigation into the scheme 
and DfC decisions to cut funding to the Líofa Gaeltacht Bursary Scheme in December 
2016.  
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As is demonstrated by these examples the process of triggering a screening decision review 
can be deployed as a powerful tool to seek reconsideration of decisions and the proper 
application of the Equality duty where the process has been flawed.  

In relation to matters such as the Community Halls Scheme a screening decision review, 
coupled with Freedom of Information requests, have been the tools that have brought a 
significant level of scrutiny and accountability as regards how controversial policy has been 
developed.  

Screening reviews can also inform (or prevent the need for) formal complaints for failures to 
comply with provisions of Equality Schemes. The next section will examine the role of 
complaints to public authorities. 

4.2 Complaints directly to public authorities 

General patterns of complaints to public authorities 

.ŜŦƻǊŜ ǘƘŜ 9/bL Ŏŀƴ ƛƴǎǘƛƎŀǘŜ ŀ Ψ/ƻƳǇƭŀƛƴǘ-5ǊƛǾŜƴΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘ Ƴǳǎǘ ƘŀǾŜ 
first complained to the public authority in question and given them a reasonable 
opportunity to respond. This process (rightly) allows a public authority to first remedy 
failures to comply with their Equality Scheme. 

It is not straightforward to obtain reliable statistics for the number of complaints issued to 
public authorities in any given year. The Commission does seek an annual equality schemes 
progress report from public authorities that includes a question on the number of 
complaints received. Model schemes contain no other requirement to draw complaints and 
ǘƘŜƛǊ ƻǳǘŎƻƳŜǎ ǘƻ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ attention on an ongoing basis. The recent consultation 
document from the ECNI states the number of complaints reported annually has been 
ΨǊƻǳǘƛƴŜƭȅ ƭƻǿΩ ŀƴŘ ŎƛǘŜǎ ǘƘŀǘ ŦƻǊ ǘƘŜ ōǳǎƛƴŜǎǎ ȅŜŀǊ нлмп-2015 that 21 complaints were 
reported in annual progress reports. However the ECNI, on further examination of the 
information, qualifies the reliability of the figures citing examples of public authorities on 
the one hand counting complaints on other equality issues as schemes complaints, and on 
the other one public authority which received over 300 complaints, having counted them as 
ƻƴŜ ŀǎ ǘƘŜȅ ǿŜǊŜ ƻƴ ΨǘŜƳǇƭŀǘŜǎΩΦ131  

It also appears that some public authorities have not published a report each year. For 
example a Progress Report produced by the Department of Justice for 2015-2016 states that 
zero complaints were received. However in the previous year, for which no report is 
ǇǊŜǎŜƴǘƭȅ ǇǳōƭƛǎƘŜŘ ƻƴ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ ǿŜōǎƛǘŜΣ ǿŜ ŀǊŜ ŀǿŀǊŜ ǘƘŀǘ ǘƘŜ ŦƛƎǳǊŜ ǿŀǎ ƭƛƪŜƭȅ ǘƻ 
be around 300 (and are likely to be those referred to above by the ECNI). These relate 
largely to significant numbers of complaints in late 2014 issued by younger PSNI officers in 
relation to proposed changes to pension arrangements. These complaints centred on 
procedural failures to comply in relation to duties within the scheme to consult with directly 
affected persons, with affected PSNI officers arguing that departmental engagement with 
the Police Federation did not suffice for scheme purposes. The impacts of the changes were 
also considered substantive by an estimated average reduction in the pension pot of around 

                                                           
131 Section 75 Statutory Equality and Good Relations Duties Acting on the evidence of public authority 
practices, ECNI October 2017 p33-34.  



Equal to the Task? EMBARGOED 31 January 2018 
 

75 
 

£100k per officer. There is no reference to this issue and the outcomes of the complaints in 
the 2015 annual progress report.   

One public authority respondent participating in this research attributed the low number of 
ŎƻƳǇƭŀƛƴǘǎ ǘƻ ƛǘ ōŜƛƴƎ άǘƻƻ ƘŀǊŘ ŦƻǊ ŀ ŘƛǊŜŎǘƭȅ ŀŦŦŜŎǘŜŘ ƛƴŘƛǾƛŘǳŀƭ ƴƻǘ ǇŀǊǘ ƻŦ ŀƴȅ ƎǊƻǳǇǎέ ǘƻ 
work out how to pitch a complaint or link it in to a breach of equality scheme. Suggestions 
were made for the authority to seek to link equalities complaints to potential breaches of 
the scheme, and an easily accessible complaint tool on public ŀǳǘƘƻǊƛǘȅΩǎ websites to 
facilitate complaints. The model scheme itself was felt to be very complex for an untrained 
complainant to navigate.  
 
A number of examples of Coalition member groups pursuing complaints directly with public 
authorities were presented in the hearings for this research. Complaints by Coalition 
ƳŜƳōŜǊ ƎǊƻǳǇǎ ƛƴŎƭǳŘŜ ǘƘƻǎŜ ƻƴ ǎǘǊŀƛƎƘǘŦƻǊǿŀǊŘ ΨǇǊƻŎŜŘǳǊŀƭΩ ƛǎǎǳŜǎΣ ŦƻǊ ŜȄŀƳǇƭŜ ŀ /!W 
complaint that the Department of Communities had not provided on request a copy of a 
screening template (as is committed to in the Equality Scheme) in relation to the 
Community Halls scheme. (It subsequently transpired this was as no screening had taken 
place, and was remedied by the Department then conducting screening and publishing the 
outcome.)  

Specific examples of complaints to public authorities  

The following pages contain a number of specific examples from Coalition members. 

 

----------------------------------------------------------------------------------------------------------------- 
/ƘƛƭŘǊŜƴΩǎ Law Centre and the Mental Capacity Bill 
¢ƘŜ /ƘƛƭŘǊŜƴΩǎ [ŀǿ /ŜƴǘǊŜ ό/[/ύ Ƙŀǎ ōŜŜƴ ƛƴǾƻƭǾŜŘ ƛƴ ƭƻŘƎƛƴƎ ƻŦ ŎƻƳǇƭŀƛƴǘǎ ŦƻǊ 
failures to comply with equality schemes in relation to the Mental Capacity Bill, the 
proposed Age (Goods Facilities and Services) discrimination legislation, the 
introduction of Anti-Social Behaviour Orders (ASBOs) and the proposal to introduce a 
ƭŜƎƛǎƭŀǘƛǾŜ ŘŜŦŜƴŎŜ ǘƻ ǘƘŜ ǳǎŜ ƻŦ άǊŜŀǎƻƴŀōƭŜ ŎƘŀǎǘƛǎŜƳŜƴǘέΦ  Lƴ /[/Ωǎ ƻǊŀƭ ŜǾƛŘŜƴŎŜ 
the NGO elaborated on their experience in relation to the Mental Capacity Bill 
consultation, a process in which CLC had serious concerns regarding compliance with 
the obligations under Section 75. In summary: 
 

¶ The policy aim of the Mental Capacity Bill from its outset had been to to 
introduce a single comprehensive legislative framework for the reform of mental 
health legislation and for the introduction of capacity legislation in Northern 
Ireland. This dated back to the Bamford review in 2002 and the consultation 
process on the legislation had commenced back in March 2009;  

¶ In October 2013, at an advanced stage in the development of the legislation a 
decision was taken however to entirely exclude under 16s from the scope of the 
Mental Capacity Bill, and retain with possible amendment for under 16s the 
terms of the Mental Health NI Order 1986;  

¶ This decision constituted a new and distinct policy decision and should have been 
subjected to an EQIA and direct consultation with children and young people as 
the group most likely to be impacted upon by the decision; 
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¶ CLC both orally and in writing notified both Departments about the obligation to 
screen and carry out an EQIA on the proposed exclusion of under 16s from the 
Mental Capacity Bill and the retention of the Mental Health Order;  

¶ ¢ƘŜ 5I{{t{ ΨǳǇŘŀǘŜŘΩ ŀƴ 9vL! previously undertaken in 2010 and the DoJ 
screened and carried out an EQIA of its policy proposals in 2014. Following 
detailed examination and analysis, CLC was firmly of the view that the equality 
impacts were not adequately assessed. 

 
Among the issues were:  

¶ Insufficient information about the proposed amendments it intended to make to 
the Mental Health (Northern Ireland) Order; 

¶ No examination of the potential equality impacts on specific groups of children 
and young people who disproportionately suffer mental ill health or have a 
learning disability, such as Traveller children, children with disabilities or LGBT 
children;  

¶ There was no direct consultation with children or young people; 

¶ An easy read version of the consultation document was not published until 6 
weeks into the 12 week consultation period which took place over a summer 
holiday period;  

¶ A worrying lack of data in relation to children and young people in both EQIAs 
with regard to levels of mental ill health and/or learning disability, disaggregated 
by age and other Section 75 categories; 

¶ Misinterpretation of the duties in general through statements that the Bill had no 
impacts as it applied equally to all regardless of sexual orientation or gender;   

A complaint was issued on five overarching grounds against DHSSPS.132  CLC were 
disappointed that neither public authorities took remedial action to remedy the 
breaches of the schemes.  A lack of confidence in the ECNI from previous 
experiences meant CLC did not seek further advice or intervention from the 
Commission.   

  

                                                           
132 Namely: (i) a failure to carry out the EQIA in accordance with the procedures set out in Annex 1 of the 
9/bLΩǎ DǳƛŘŜ ǘƻ ǘƘŜ {ǘŀǘǳǘƻǊȅ 5ǳǘƛŜǎ ς including a failure to screen new/ amended policies; (ii) a failure to 
assess the equality implications of all new policies as they are being developed; (iii) a failure to carry out full, 
ƳŜŀƴƛƴƎŦǳƭΣ ƻǇŜƴ ŀƴŘ ƛƴŎƭǳǎƛǾŜ Ŏƻƴǎǳƭǘŀǘƛƻƴ ƛƴ ƭƛƴŜ ǿƛǘƘ 9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΩǎ DǳƛŘƛƴƎ tǊƛƴŎƛǇƭŜǎ ǿƛǘƘ 
individuals of the Section 75 categories;  (iv) a failure to ensure that barriers to proper consultation are 
removed and to ensure that information is made available in consultation with affected groups to ensure the 
highest level of participation in any policy decision making with regard to child accessible paperwork; and  
(v) a failure to use quantitative and qualitative data to assess the impact of the policy. 
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----------------------------------------------------------------------------------------------------------------- 
MB and budget cuts to the Police Ombudsman 
 
In October 2014 the Department of Justice took a decision to cut funding to the 
Office of the Police Ombudsman (OPONI); a cut of £750,000 was reported. The 
Minister openly stated to the Justice Committee that the cuts would significantly 
impact on the historical investigations workload. This in a context where the 
independence requirements in such cases involve the contracting in of external 
detectives with no RUC connections, and where an earlier business case to take 
forward legacy cases in the Office of £400k had been left unfunded. The cuts would 
lead to compounding significant delays for family members awaiting legacy cases 
and compound an existing inequality as collusion cases tend to be those subject to 
ineffective investigations in the past. The issues of an adverse impact on a number of 
Section 75 categories flows from it being likely that most of the cases of deaths 
attributable to the RUC or in which collusion is suspected, and currently subject to 
historic OPONI investigations, relate to Catholics, nationalists and men. A directly 
affected complainant MB, assisted by CAJ lodged a complaint against the 
Department of Justice on the grounds that the funding cut decision had not been 
screened at all. MB was a directly affected person as a relative of a victim whose 
cases was being dealt with by the Historic Investigations Directorate, which had 
already been subject to significant delays, that could now be further delayed.   
 
On the matter initially being raised with the Department of Justice it transpired that 
the named contact in the equality scheme for complaints and other equality scheme 
matters had since retired and not been replaced. It appeared to have gone 
unnoticed that the role was vacant and whilst it was consequently reassigned the 
experience was not indicative of equality schemes compliance being given a 
particularly high priority within the Department. Furthermore the response to the 
complaint entirely ignored the fact that the complaint related to a matter within the 
5ŜǇŀǊǘƳŜƴǘΩǎ ŦǳƴŎǘƛƻƴǎ όi.e. the decision to cut the budget) ς rather the response 
was limited to stating that the issue was a matter for the Ombudsman in considering 
the implications of the budget reductions and how to implement the cuts. Given the 
dissatisfaction with this response a complaint was raised with the ECNI, which is 
detailed in the next section.  

 
----------------------------------------------------------------------------------------------------------------- 
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Programme for Government (PfG) 2016 complaint by the Equality Coalition  

As mentioned in the previous section the Equality Coalition had triggered a review of 
the Screening Decision by the Executive Office (TEO) in relation to the PfG 
Framework. A number of issues had been resolved in the screening review including 
the introduction of a commitment to disaggregate outcomes related data on PfG 
indicators by Section 75 categories. The screening decision had also been revised to 
include the content of the PfG outcomes based approach, rather than limiting the 
exercise to consideration of the outcomes based approach per se. Other aspects of 
ǘƘŜ /ƻŀƭƛǘƛƻƴΩǎ ǊŜǉǳŜǎǘǎ ǊŜƳŀƛƴŜŘ ƻǳǘǎǘŀƴŘƛƴƎΦ ¢ƘŜ ¢9h ƘŀŘ ƴƻǘ ǊŜǎǇƻƴŘŜŘ ǘƻ 
repeated requests to provide the actual screening template for the PfG programme 
(despite commitments in the Equality Scheme to provide the template on request). 
The TEO had responded that the elements of the Fresh Start Agreement that the PfG 
committed to taking forward were pre-existing commitments that were being 
reiterated and therefore there was no need for further screening; but had declined 
to provide a copy of a screening template containing the original screening of the 
Fresh Start Agreement. The Equality Coalition lodged a complaint of failure to 
comply with the scheme in relation to these and related matters, in summary:  
 
1: Failure to provide evidence of screening of the Fresh Start Agreement provisions;  
2: Failure to properly consider the implications on equality of a number of outcomes 
in the PfG (for example Outcome 11 which alluded to further privatisation of public 
services);  
3: Failure to provide the screening template for the PfG;  
4: Failure to comply with the stipulations in the Scheme in relation to consultation 
times;  
 
The TEO responded to each element of the complaint, within the timeframe (by 
November 2016) in the following manner (our summary):  
1: The TEO conceded that the Fresh Start Agreement had not been equality 
screened. The TEO argued that it was a high-level agreement and that equality 
screening had to be taken forward by Departments responsible for policy 
development and implementation of its provisions;  

2: The TEO argued that the PfG outcomes framework did not contain commitments 
to individual projects, programmes, strategies or services and that equality impacts 
from PfG Delivery Plans (when developed) would have to be dealt with prior to their 
implementation; 

3: The TEO remedied this issue by moving to complete and then publish a Screening 
Template along with an apology it had not been completed earlier;  

4: The TEO justified the shortened consultation timeframe citing advice from the 
ECNI that there was no requirement to consult under the procedures in the scheme 
as the TEO had not identified any equality impacts.133    

---------------------------------------------------------------------------------------------------------------- 

                                                           
133 This advice on consultation from the Commission has caused concern among the Coalition, given it provides 
an incentive to public authorities to disregard any equality impacts of policies in order to evade the 
consultation duties within schemes.  
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NI Local Government Officers' Superannuation Committee ς Equality Coalition  
 
Equality Schemes following the Model Scheme contain a commitment (in the case of 
NILGOSC at paragraph 3.2) - ǎǘŀǘƛƴƎ ǘƘŀǘ ά²Ŝ ǿƛƭƭ Ŏƻƴǎǳƭǘ ƻƴ ƻǳǊ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜΣ 
action plan, screening, equality impact assessments and other matters relevant to 
ǘƘŜ {ŜŎǘƛƻƴ тр ǎǘŀǘǳǘƻǊȅ ŘǳǘƛŜǎΦέ 
 
Public authorities must review schemes every five years.134 Despite the commitment 
ǘƘŀǘ ά²Ŝ ǿƛƭƭ Ŏƻƴǎǳƭǘ ƻƴ ƻǳǊ Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜΣέ ƛƴ нлмс bL[Dh{/ ǊŜǾƛŜǿŜŘ ŀƴŘ 
reissued a revised Equality Scheme, without any consultation. NILGOSC argued that 
it had not made any significant changes to its Scheme, that the only changes were 
minor (e.g. updating contact details), that Equality Commission guidance135 on five 
year reviews only stated that if the public authority is making substantive changes 
then there is a requirement to consult and submit it as a new scheme; and that the 
duty to consult had already been fulfilled by consulting on a previous scheme in 
2011.  
 
It was uncontested that the changes to the scheme were minor. The concern of the 
Equality Coalition was that this position would mean that an existing flawed scheme 
could be maintained in perpetuity, without any input from consultees into the 
review. This view was compounded by concerns with existing schemes that had 
followed elements of the ECNI model scheme, particularly the methodology on good 
relations. The Coalition did not regard a previous consultation five years ago as 
sufficient, given as Coalition recommendations for changes to the model scheme had 
arisen in light of learning and developments since that time. Furthermore the 
Coalition considered that the ECNI guidance stating that consultation was a 
requirement before resubmitting a scheme, did not itself exempt public authorities 
ŦǊƻƳ ŎƻƴǎǳƭǘƛƴƎ ƛƴ ƻǘƘŜǊ ŎƛǊŎǳƳǎǘŀƴŎŜǎΦ bƻǘŀōƭȅ ǘƘŜ 9/bL ǿŜōǎƛǘŜ ǊŜŀŘ άPublic 
authorities must consult with representative groups when developing an equality 
scheme, and we also recommend that affected individuals are also consultedέΦ136 The 
Coalition, in light of the clear commitment in paragraph 3.2 to consult on a scheme, 
lodged a failure to comply complaint. 
 
NILGOSC responded at first instance in February 2017, reiterating its reliance on the 
ECNI review advice. However following an internal appeal NILGOSC in March 2017 
subsequently reversed this decision and, by way of resolution to the complaint, 
reissued the scheme for consultation. A concerning precedent was therefore 
avoided, and other public authorities subsequently consulted as part of their 
reviews.  
 

                                                           
134 Northern Ireland Act 1998, schedule 9, paragraph 8.  
135 ECNI Guidance on Conducting a 5 Year Review of an Equality Scheme, July 2016.  There had also been 
correspondence between the Coalition and Commission on this matter on the 18 May 2017 and 2 June 2017.  
136 http://www.equalityni.org/Employers-Service-Providers/Public-Authorities/Section75/Section-75/Equality-
Schemes-(1)#sthash.SQoedDoZ.dpuf), accessed 11 April 2017 (and subsequently removed). 

http://www.equalityni.org/Employers-Service-Providers/Public-Authorities/Section75/Section-75/Equality-Schemes-(1)#sthash.SQoedDoZ.dpuf)
http://www.equalityni.org/Employers-Service-Providers/Public-Authorities/Section75/Section-75/Equality-Schemes-(1)#sthash.SQoedDoZ.dpuf)
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However,  in July 2017 the Commission issued further guidance on developing 
equality schemes that, on this occasion, stated that no formal consultation was 
required when public authorities were not themselves making changes.137 The 
Commission also removed the above statement from its website that states that 
consultation is required when developing a scheme. The revised position stands in 
ŎƻƴǘǊŀŘƛŎǘƛƻƴ ǘƻ ǘƘŜ ŜȄǇƭƛŎƛǘ ŎƻƳƳƛǘƳŜƴǘ ƛƴ ǎŎƘŜƳŜǎ ǘƘŀǘ άǿŜ ǿƛƭƭ Ŏƻƴǎǳƭǘ ƻƴ ƻǳǊ 
Ŝǉǳŀƭƛǘȅ ǎŎƘŜƳŜέ ǿƘƛŎƘ ōȅ ƛǘǎ ƴŀǘǳǊŜ ƛǎ ǊŜŦŜǊǊƛƴƎ ǘƻ ŦǳǘǳǊŜ ǊŜǾƛǎƛƻƴǎ ǘƻ ǘƘŜ ǎŎƘŜƳŜΦ 
As the ultimate decision maker on a failure to comply complaint is the Commission 
itself this creates a significant problem for affected groups who would wish to see 
this provision enforced.  

 

As is demonstrated by these examples the process of a direct complaint to a public authority 
can prompt reconsideration of a decision and/or mitigating measures being put in place. On 
other occasions however public authorities can decline to respond, or respond in a manner 
which does not satisfactorily address the concerns or failures to comply. The next stage in 
such circumstances is to refer the matter to the ECNI and seek a complaint-driven 
investigation.   

4.3 Requests for Complaint-Driven Investigations to the ECNI  

Since the advent of the duties until 2017 the ECNI has completed and published 18 
Complaint-Driven (paragraph 10) investigations. This would constitute an average of one a 
year, although the first investigation was published in 2004.138  
 
The Commission does not investigate all complaints it receives, but must either investigate 
an admissible complaint or give the complainant reasons for not investigating. The 
ΨŀŘƳƛǎǎƛōƛƭƛǘȅΩ ŎǊƛǘŜǊƛŀ ŦƻǊ ŀ ŎƻƳǇƭŀƛƴǘ ŀǊŜ ǎŜǘ ƻǳǘ ƛƴ {ŎƘŜŘǳƭŜ ф (namely that the complaint 
must be in writing by a person who claims to have been directly affected by the failure to 
comply with the equality scheme; be within 12 months of when the complainant first knew 
of the alleged matters; and the complainant must have first complained to the public 
ŀǳǘƘƻǊƛǘȅ ŀƴŘ ƎƛǾŜƴ ǘƘŜƳ ŀ ΨǊŜŀǎƻƴŀōƭȅ ƻǇǇƻǊǘǳƴƛǘȅΩ ǘƻ ǊŜǎǇƻƴŘ). The ECNI investigations 
procedure elaborates that in general terms the Commission will normally consider a period 
of around one month for a public authority to respond as sufficient. The ECNI has also 
ƛƴǘŜǊǇǊŜǘŜŘ Ψŀ ǇŜǊǎƻƴΩ ŀǎ ƛƴŎƭǳŘƛƴƎ ŀ ƭŜƎŀƭ ǇŜǊǎƻƴ ŀƴŘ ǊŜŎŜƴǘƭȅ  ƛƴǾŜǎǘƛƎŀǘŜŘ ŀ ŎƻƳǇƭŀƛƴǘ 
brought by a public authority - bƻǊǘƘŜǊƴ LǊŜƭŀƴŘΩǎ /ƻƳƳƛǎǎƛƻƴŜǊ ŦƻǊ /ƘƛƭŘǊŜƴ ŀƴŘ ¸ƻǳƴƎ 
People (NICCY) - although the ECNI in doing so cast some doubt as to whether they would 
accept an NGO complaint as meeting the requirements in these circumstances.139  
 
Once accepting that a complaint is admissible the ECNI can decide not to investigate. The 
Investigations Procedure however narrows this discretion and gives a list of (non exhaustive) 
reasons as to why a complaint will not be investigated. This list includes that there is not an 

                                                           
137 Equality Commission Guidance on developing an Equality Scheme, April 2017, p8. 
138 http://www.equalityni.org/investigations (last accessed November 2017).  
139 ¢Ƙƛǎ Ƙŀǎ ƘŀǇǇŜƴŜŘ ǿƛǘƘ ŀ ǇǊŜǾƛƻǳǎ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ǊŜǇƻǊǘ ƛƴ нллс ǿƘŜƴ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ [ŀǿ /ŜƴǘǊŜ ƭƻŘƎŜŘ ŀ 
complaint against the Northern Ireland Office over failure to screen the ASBO policy.  The Commission at a 
public seminar on the NICCY investigation however stated that NICCY had met the criteria as a directly affected 
person due to their statutory remit.   

http://www.equalityni.org/investigations
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arguable case that the scheme has been breached, but includes other factors.140 The 
Investigations Committee is to provide a Record of the Decision, to the complainant and 
public authority setting out why they have, or have not, decided to investigate. Either party 
may seek a review of this decision.141 
 
In September 2015 we obtained records obtained under Freedom of Information in relation 
to the number of received and granted complaints. In a period between March 2013 and 
September 2015 the ECNI received 13 complaints; at that time two decisions had been 
taken to investigate, and two complaints had either been withdrawn, or requested no action 
in their complaints.  
 
We examined the reasons for declining an investigation in this time period where reasons 
were recorded in the SDIC Minutes. The most common reason for not authorising an 
investigation is that complainants, whilst they may well be raising equalities issues, do not 
raise an arguable case that the equality scheme has been breached. In other cases the 
decision hinged on the SDIC considering: that sufficient remedial action had already been 
taken by the public authority to remedy the original complaint; the complainant themselves 
would not benefit from the investigation; or that the matter was already subject to an Own-
Initiative ECNI investigation.  
 
Further useful documents are reports given to the SDIC by ECNI staff which detail the 
contacts with potential complainants over the time period. For example one of these 
documents, from October 2012 details around 35 initial contacts with complainants over 
around a six month period. Such contact can lead to initial interventions by the ECNI, in for 
example writing to the public authority. There are a broad range of inquiries raised. They 
range from the impact of processes within the Driver Licensing Agency for an individual with 
a disability to high profile strategic equalities issues such as the housing provision on a key 
north Belfast site (Girdwood Barracks); from the impact of outsourcing services from Ulster 
University to the more politically symbolicς such as the erecting without planning 
permission of a large jubilee crown on a roundabout in Larne, or an Ulster Covenant 
monument in Portadown, or an Operation Banner memorial in Belfast. There are also 
religious belief complaints from creationists arguing that a publicly funded facility at GiantΩs 
Causeway visitors centre is discriminatory for not including a creationist viewpoint. A 
number of the complaints relate to human resources policies within public authorities 
themselves by directly affected staff. One complaint relates to substantive equality issue of 
concerns of racist stereotyping of an Africa day annual event held by the Council at Belfast 
Zoo. It appears from the records a number of potential complainants on having initial 
contact with the ECNI do not follow up with formal complaints. This exercise gave an 
impression of the breath of issues that are raised with the Commission.  
 
The initial potential complainant contacts give the ECNI a key opportunity for strategic 
ƛǎǎǳŜǎ ōǊƻǳƎƘǘ ǘƻ ƛǘǎ ŀǘǘŜƴǘƛƻƴ ǘƻ ōŜ ǎǳōƧŜŎǘ ǘƻ Ψhǿƴ-LƴƛǘƛŀǘƛǾŜΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ƻǊ ƻǘƘŜǊ 
remedial interventions. For example the non-screening of key policies decisions (referred to 

                                                           
140 ECNI Investigations Procedure, paragraph 4.4.  
141 As above, paragraph 4.5 ς this provision is somewhat ambiguously worded, reading as if a review can only 
be sought on admissibility grounds; however in practice on at least one occasion it has related to a substantive 
review of the decision.   
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by Coalition members in previous sections) such as the Gay Blood Ban (Dept Health - sexual 
orientation) or the cuts to the European Social Fund Programme (DEL -gender) were raised 
in advice calls with the Commission but there appears to have been no such follow up 
action.   
 
An issue raised by Coalition members was the length of time it would take between the 
ECNI receiving a complaint, a decision being taken on an investigation, and where applicable 
for the investigation to be completed. The investigation reports themselves do sometimes 
contain information on how long the process has taken from start to finish. Periods in excess 
of a year are not uncommon.  
 
The first two reports completed by the ECNI indicate timeframes of around 1½ years from 
receipt of the complaint to report. The most recent published report at the time of writing is 
ǘƘŜ ŎƻƳǇƭŀƛƴǘ ōȅ ǘƘŜ bL /ƘƛƭŘǊŜƴΩǎ ŀƴŘ ¸ƻǳƴƎ tŜǊǎƻƴ /ƻƳƳƛǎǎƛƻƴŜǊ όbL//¸ύΣ ŦƻǊ ǿƘƛŎƘ ŀ 
complaint was issued in December 2015, a decision to investigate taken in April 2016 and a 
report agreed in January 2017 and published two months later (15 months).      
 
Coalition members gave experiences of lodging complaints with the ECNI, with the following 
ǘǿƻ ŎŀǎŜ ǎǘǳŘƛŜǎ ŦǊƻƳ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ Law Centre (CLC) and CAJ respectively. 
 

 

The CLC complaint related to proposals on legislation to outlaw age discrimination in 
the provision of goods, facilities and services (Age GFS) developed initially by the 
Office of First Minister and Deputy First Minister (OFMDFDM -which subsequently 
became the Executive Office). Prior to the public consultation phase, there was not 
political agreement within OFMDFM on the scope of the legislation, with Sinn Féin 
taking the view that it should apply to all ages, and the DUP arguing that it should 
not apply in relation to children. Eventually before the consultation was launched, it 
was agreed between the parties that the legislation would only apply to persons 
aged 16 and over, with this being stated publically by the then Ministers with 
responsibility for the policy, Jennifer McCann MLA and Jonathan Bell MLA. The public 
consultation which followed was on the basis that the legislation would only apply to 
persons aged 16 and over.   
 
The CLC pursued a complaint to the ECNI, in relation to the proposed exclusion of 
under 16s from Age GFS legislation, in part as this process would usually need to be 
followed before a legal challenge on Section 75 grounds. CLC lodged a failure to 
comply complaint on a number of grounds, namely:  
 

(i) A failure to consider available data and research in conducting the draft EQIA 
of the policy proposals; 

(ii) A failure to properly assess the potential for adverse impact that could be 
suffered by children and young people aged under 16 by exclusion from Age 
Discrimination legislation; 

(iii) A failure to properly identify possible measures to mitigate any adverse 
impact and alternative policies which might better achieve the promotion of 
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equality of opportunity; 

(iv) A failure to consult directly with children and young people that are directly 
affected by the policy proposals; 

(v) A failure to extend the consultation period for children and young people, 
following the later release of the Young Person friendly version of the 
consultation document; 

(vi) There was a pre-determination of the consultation exercise, in breach of the 
Equality Scheme requirements to take consultation and assessment of a policy 
into account; 

 
A failure to take into account the findings of the draft EQIA as part of the policy 
development process  
However, the ECNI decided not to investigate the CLC complaint. NICCY had also 
made a request that the Commission use its powers of investigation on a number of 
grounds and an investigation was initiated on some, but not all, of these grounds. 
The ECNI InvŜǎǘƛƎŀǘƛƻƴǎ ǊŜǇƻǊǘ ƛƴǘƻ bL//¸Ωǎ ŎƻƳǇƭŀƛƴǘ ŘŜǘŀƛƭǎ ǘƘŀǘ bL//¸ ƘŀŘ ǎƻǳƎƘǘ 
investigation into five breaches of the TEO Equality Scheme ς the first three ς
(relating to paras 3.3, 3.5, and 3.11 of the scheme) all referred to the consultation 
process, which the ECNI agreed to investigate. The latter two NICCY complaints (3.12 
and 4.7) related to the duties to properly take into account impact assessments and 
consultations when reaching a policy decision and to the due application of the 
equality screening questions respectively. However, the ECNI declined to investigate 
ǘƘŜǎŜ ǘǿƻ ŀǊŜŀǎ ƭŜŀŘƛƴƎ ǘƻ bL//¸ ǘǊƛƎƎŜǊƛƴƎ ǘƘŜ 9/bLΩǎ ǊŜǾƛŜǿ ǇǊƻŎŜǎǎ ŀǎƪƛƴƎ ƛǘ ǘƻ 
reconsider not investigating the screening failings. However, the ECNI stuck to its 
position of declining to investigate any other matter than the failings in relation to 
the consultation process. These decisions by the ECNI greatly concerned CLC, as set 
out in their testimony to this research:  
 

The Equality Commission decided not to authorise investigation of this 
ŎƻƳǇƭŀƛƴǘ ŘǳŜ ǘƻ ǘƘŜ bL//¸ ŎƻƳǇƭŀƛƴǘ ōŜƛƴƎ ƻƴ άōǊƻŀŘƭȅ ǎƛƳƛƭŀǊ ƎǊƻǳƴŘǎέΦ 
The Equality Commission after considerable delay failed to provide CLC with 
sufficient information as to the reasons why they rejecǘŜŘ /[/Ωǎ ŎƻƳǇƭŀƛƴǘ 
ŀƴŘ ǾƛŜǿŜŘ /[/Ωǎ ŎƻƳǇƭŀƛƴǘ ŀǎ ōŜƛƴƎ ŀŘŘǊŜǎǎŜŘ ǳƴŘŜǊ ǘƘŜ ŀǳǎǇƛŎŜǎ ƻŦ bL//¸Ωǎ 
complaint. In the absence of such reasons, it was difficult for CLC to progress 
ǘƻ ŦǳǊǘƘŜǊ ŎƘŀƭƭŜƴƎŜ ǘƘŜ 9ǉǳŀƭƛǘȅ /ƻƳƳƛǎǎƛƻƴΩǎ ǊŜŦǳǎŀƭ ǘƻ ŎƻƴǎƛŘŜǊ ƻǳǊ 
complaint. The outcome of the NICCY complaint lodged was finally issued in 
March 2017. The report only dealt with the failure to consult directly with 
children and young people and not any of the other issues that CLC had 
raised.  

 
At a public seminar on the outworkings of the NICCY complaints-driven 
investigations the ECNI declined to provide any further reasons as to why the 
Commission had decided not to investigate the CLC complaint. In finding a failure to 
comply with the scheme the ECNI recommendations to the TEO to remedy the 
complaint focused consequently on the need for a further consultation specific to 
the needs of children and young people. It is possible to critique this approach as the 




